FOLKETINGET

Europaudvalget og Retsudvalget
EU-konsulenten

Til: Udvalgenes medlemmer og stedfortraedere
Dato: 14. juli 2009

Subsidiaritetstjek af forslag om ret til tolkning o g overseaettelse i
forbindelse med straffesager

Formaendene for de nationale parlamenters Europaudvalg besluttede pa
COSAC-formandsmgdet i Prag den 10. februar 2009 at gennemfgre et
subsidiaritetstiek af Kommissionens forslag til rammeafggrelse om retten til
tolkning og overseaettelse i straffesager, sa snart dette foreld.

Kommissionen fremsatte sit forslag den 8. juli 2009".

COSAC foreslar, at subsidiaritetstiekket gennemfares i overensstemmelse
med protokol 2 til Lissabontraktaten, som gar det muligt for nationale
parlamenter at overvage og patale eventuelle kreenkelser af
subsidiaritetsprincippet inden for en periode pa 8 uger efter, at et forslag
foreligger pa alle faellesskabssprog.

Da alle sprogudgaver af forslaget, herunder den danske, endnu ikke er
modtaget, er fristen for at afslutte behandlingen af forslaget i de nationale

parlamenter og sende en udtalelse til EU’s institutioner og COSAC endnu ikke
fastlagt. Safremt de bliver tilgeengelige inden for de neermeste dage ma fristen

forventes at blive omkring medio september 2009 .

1 KOM (2009) 338.
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Kommissionens forslag

Formalet med forslaget til rammeafggarelsen om ret til overseettelse og
tolkning i straffesager er at fremme den gensidige anerkendelse af
straffesager mellem EU-landene.

Hensigten er at sikre, at hvis de sigtede ikke forstar det sprog, der anvendes
er de berettiget til tolkning fra det tidspunkt de informeres om, at de er sigtet
og indtil straffesagen — herunder en evt. appelsag - er overstaet.

- Baggrund og begrundelse for forslaget

Forslaget om indfgrelse af ret til tolkning og oversaettelse i straffesager indgik
tidligere i et starre forslag til rammeafgarelse fra 2004, som omfattede en hel
reekke af proceduremaessige rettigheder (udover retten til tolkning og
overseettelse ogsa retten til juridisk bistand, retten til information, retten til at
radfare sig med konsuleere repraesentanter, m.v.). Imidlertid kunne der ikke
opnas politisk tilslutning til 2004-forslaget i Radet. Kommissionen har derfor
valgt i stedet at dele forslaget op i en reekke mindre forslag, som tilsammen
udger en lovpakke om proceduremaessige rettigheder i straffesager. Som det
farste af disse forslag fremsaettes nu det — ifglge Kommissionen — mindst
kontroversielle forslag om tolkning og overseettelse i straffesager.

Kommissionen henviser til, at retten til tolkning og oversaettelse i straffesager
navnlig falger af Den Europaeiske Menneskerettighedskonventions (EMRK)
artikel 5 og 6. Selv om alle EU-lande har ratificeret konventionen, er der
forskel pa den made rettighederne er gennemfart pa i de enkelte EU-lande,
og der er derfor behov for at sikre, at retten til tolkning og overseettelse
gennemfares pad ensartet made i alle EU-lande.

- Hvem er beskyttet af reglerne?

Ifglge forslaget skal reglerne geelde i alle straffesager og i sager om
gennemfgrelse af den europaeiske arrestordre fra 20027,

Dermed er enhver person, som sigtes eller anklages for en
straffelovsovertreedelse i EU omfattet af reglerne. Forslaget er sledes ikke
begreenset til f.eks. EU-borgere.

2 Radets rammeafggrelse af 13. juni 2002 om den europzeiske arrestordre og
om procedurerne for overgivelse mellem medlemsstaterne (EFT L 190 af
18.7.2002, s. 1).
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- Huvilke rettigheder sikrer rammeafggrelsen?

Rammeafggrelsen sikrer en ret til gratis tolkning og overseettelse i
straffesager.

Hvad angar retten til tolkning skal medlemsstaterne bl.a. sikre, at tolkningen
gives under politiathgringer, under alle magder mellem den sigtedeltiltalte og
hans forsvarer og under alle retsmgder. Endvidere skal den sigtede/tiltalte
have ret til at appellere en afggrelse om, at der ikke er behov for tolkebistand.
Retten til tolkebistand skal ogsa sikres hgrehaeemmede og talebesvaerede.

Hvad angar retten til oversaettelse skal denne omfatte alle veesentlige
dokumenter, herunder afggrelser om frihedsbergvelse, anklageskrifter,
vaesentlige dokumentbeviser og selve dommen. Den sigtede/tiltalte og hans
forsvarer kan fremsende en begrundet anmodning om overseettelse af
yderligere dokumenter. Den sigtedettiltalte skal kunne appellere en afgarelse
om, at oversaettelse af et dokument ikke er ngdvendigt.

- Retsgrundlag

Forslaget har hjemmel i EU-traktatens artikel 31, stk. 1, litra c), hvorefter EU
kan vedtage foranstaltninger om retligt samarbejde i kriminalsager med
henblik pa sikring af foreneligheden mellem medlemsstaternes geeldende
regler, i det omfang det er ngdvendigt for at forbedre samarbejdet.

Forslaget skal vedtages af Radet efter (frivillig) haring af Europa-Parlamentet.
Radet treeffer afggrelse med enstemmighed.

- Reguleringsform

Forslaget er en rammeafggrelse, som er bindende for medlemsstaterne, for
sa vidt angar malet, men overlader til de nationale myndigheder at bestemme,
hvordan malet nds. Rammeafggrelser er ikke umiddelbart anvendelige.

- Subsidiaritetsprincippet

Kommissionen finder forslaget i overensstemmelse med
subsidiaritetsprincippet, idet den vurderer, at malet om at fremme tilliden
mellem medlemsstaterne i relation til straffesager ikke i tilstreekkelig grad kan
opfyldes af medlemsstaterne. Kommissionen begrunder dog ikke denne
vurdering naermere i forslaget.
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En naermere begrundelse om subsidiaritetsprincippet findes derimod i den
separate konsekvensanalyse til forslaget, som dog alene foreligger pa
engelsk og fransk®. Heraf fremgar det, at EU-landene pa forskellig vis giver de
sigtede en retfeerdig rettergang i overensstemmelse med deres nationale ret
og EMRK. Dette har bade fart til forskelle i beskyttelsesniveauet i de enkelte
lande samt til spekulationer i nogle EU-lande om hvilken standard, der geelder
i andre EU-lande. Der har endda veeret beskyldninger fra medierne om
mangler i andre landes strafferetssystemer. P& den baggrund vurderer
Kommissionen, at EU-foranstaltninger er ngdvendige og kunne omfatte
fastseettelsen af feelles minimumsstandarder som en ledsagende
foranstaltning i et omrade med fri beveegelig for personer.

- Forholdet til det danske retsforbehold

Forslaget er ikke omfattet af det danske retsforbehold, da der er tale om en
rammeafggarelse, dvs. en retsakt uden overstatslig karakter.

Folketingets subsidiaritetstjek

Det centrale spgrgsmal i relation til Folketingets subsidiaritetstjek af forslaget
ma veere, om man i tilstreekkelig grad kunne realisere malet om at fremme
den gensidige tillid mellem medlemsstaterne i relation til tolkning og
overseettelse i straffesager gennem national lovgivning? Eller om der pa
grund af forslagets omfang eller virkninger er behov for feelles EU-regler for at
na malene?

For bedre at kunne besvare dette spagrgsmal kan man med fordel vurdere
forslaget i forhold til de fire betingelser for subsidiaritetsmedholdelighed, som
er fastsat i Protokol nr. 30 til Amsterdamtraktaten.

Folgende spargsmal kan i den forbindelse stilles:

- Har spagrgsmalet om reguleringen af retten til tolkning og overseettelse i
straffesager tveernationale aspekter, som ikke pa tilfredsstillende made
kan reguleres ved handling fra medlemsstaternes side?

- Vil handling fra medlemsstaternes side eller manglende handling fra EU’s
side vedrgrende reguleringen af retten til tolkning og oversaettelse i
straffesager veere i konflikt med traktatens krav om eksempelvis at styrke
den gkonomiske eller sociale samhgrighed?

3 SEC (2009) 915.
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- Vil handling fra medlemsstaternes side eller manglende handling fra EU’s
side for s& vidt angar reguleringen af retten til tolkning og oversaettelse i
straffesager pa anden made alvorligt skade medlemsstaternes
interesser?

- Vil reguleringen af retten til tolkning og overseettelse i straffesager pa EU-

plan have klare fordele pa grund af omfanget eller virkningerne heraf i
sammenligning med en handling fra medlemsstaternes side?

Forslaget vedlaegges pa engelsk (den danske udgave falger, sa snart den
foreligger).
Med venlig hilsen

Thomas Fich
(TIf. 3611)
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EXPLANATORY MEMORANDUM

INTRODUCTION

This proposal for a Council Framework Decisiansato set common minimum standards
as regards the right to interpretation and traiwsian criminal proceedings throughout the
European Union. The proposal is envisaged as tastep in a series of measures designed
to replace the Commission's 2004 proposal for an€Gibérramework Decision on certain
procedural rights in criminal proceedings throughthe European Union - COM(2004)
328, 28.4.2004 - which is withdrawn after due nadifion to the Council and the European
Parliament. Agreement could not be reached onptegdosal, despite 3 years' discussions
in the Council Working Group, and it was effectiwvelbandoned in June 2007, after a
fruitless discussion in the Justice Council. Adogta step-by-step approach is now seen as
a generally acceptable way to proceed; it will aggadually help build confidence and
contribute to enhancing mutual trust. This propaaluld therefore be considered as part
of a comprehensive package of legislation whicH sgkek to provide a minimum set of
procedural rights in criminal proceedings in therdpean Union. Rights covered in the
2004 proposal were, besides the right to free pnétation and translation, the right to
legal advice, the right to information about rigktetter of Rights), the right to specific
attention for vulnerable defendants, the rightammmunicate with consular authorities and
the right to communicate with the family. For tipoposal, the Commission has decided
to concentrate on the right to interpretation aadglation as it was the least controversial
right in the discussions of the 2004 proposal dmetet was information and research
available on this right.

This proposal seeks to improve the rights opsats who do not understand and speak the
language of the proceedings. Having common mininstamdards in relation to these
rights should facilitate the application of thenmiple of mutual recognition.

As regards the legal basis, the proposal iscbaséArticle 31(1) of the Treaty on European
Union. Article 31(1)(c) envisages that the EU magvelop "common action" so as to
ensure compatibility in rules where necessary tgrave cooperation. For judicial
cooperation, in particular mutual recognition sitnecessary to have mutual trust. A certain
degree of compatibility is necessary to improveualtrust and hence, co-operation.

The right to interpretation and translation, ethstems from the European Convention on
Human Rights (ECHR), is fundamental for a persamfaa criminal charge who does not
understand the language of the proceedings sdhitbatuspect knows the charges against
him and understands the procedure. The suspect meust a position to understand of
what he is accused. Translations should be prowdiedsential procedural documents. In
accordance with the ECHR, interpretation and teditsl must be provided free of charge.

Impact Assessment

The proposal was subject to an Impact Assessmenthwhl contained in document
SEC(2009) 915. The Impact Assessment was examaneldsubsequently approved, by the
Impact Assessment Board on 27 May 2009. The Boad@mmendations and how these
were accommodated can be found at paragraph 25hef Iinpact Assessment
(http://ec.europa.eu/governance/impact/practicéter). The options set out were as
follows:
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(a) Maintaining the status quo would entail no Eifian. The current situation whereby
Member States are expected to comply with their RGHligations could be expected to
continue as now with the perceived imbalance betvgesecution and the accused which
has hitherto hampered mutual recognition. This wWohlave negligible economic
consequences.

(b) Non-legislative measures such as recommendatisould encourage exchanges
between Member States and help to identify besttioea This option would lead to better
awareness of ECHR standards by disseminating amnmending practices which help
compliance. It would not achieve further approximatof legal standards.

(c) New instrument covering all rights along the&ek of the 2004 proposal. Its
implementation by Member States, monitoring by @wnmission and ultimate recourse
to the ECJ would help overcome differences in caenpke with the ECHR and promote
mutual trust. The economic impact would be twofdidt the cost of putting services in
place to ensure rights are respected, and sedwndatn in reduced costs of appeals.

(d) A measure restricted to cross-border casesdvoanstitute a first step. It would need
careful consideration so that any potential isstidigcrimination between categories of
suspects involved in cross-border versus domesticepdings is addressed appropriately.
As with the previous option, the economic impactuldobe twofold, first the cost of
putting services in place to ensure rights areaet®o, and second, the gain in reduced
costs of appeals, but to a lesser extent than ationee it is less ambitious in scope.

(e) A step-by-step approach, beginning with measune access to interpretation and
translation, involving a new Framework Decision uieimg Member States to provide

minimum standards only for access to interpretagiod translation is the favoured option.
The economic impact would be twofold, first the toofsputting services in place to ensure
rights are respected, and second, the gain in eedcmsts of appeals.

The Impact Assessment identified the combinatioopmifons (b) and (e) as the preferred
approach maximising synergies between legislatiek @on-legislative action. Therefore
this Framework Decision should be followed up ldoaument on best practice.

BACKGROUND

Article 6 of the Treaty on European Union (TEwpvides that the Union shall respect
fundamental rights, as guaranteed by the Europeamvedtion for the Protection of
Human Rights and Fundamental Freedoms (ECHR) andheg result from the

constitutional traditions common to Member Statédereover, in December 2000, the
European Parliament, the Council and Commissiomtljoi signed and solemnly
proclaimed the Charter of Fundamental Rights ofEampean Union.

The Presidency Conclusions of the Tampere Earop&ouncit stated that mutual
recognition should become the cornerstone of jatlicooperation, but makes the point
that mutual recognition "...and the necessary appration of legislation would facilitate
[...] the judicial protection of individual right&"

N

15 and 16 October 1999.
Conclusion 33.



10.

11.

The Commission Communication to the Council #red European Parliament of 26 July
2000 on Mutual Recognition of Final Decisions irinlnal Matters stated that “it must
therefore be ensured that the treatment of suspadtshe rights of the defence would not
only not suffer from the implementation of the pipie [of mutual recognition] but that
the safeguards would even be improved through rtheeps”.

This was endorsed in the Programme of Measorésipplement the Principle of Mutual
Recognition of Decisions in Criminal Mattéi&Programme of Measures"), adopted by the
Council and the Commission. It pointed out that taall recognition is very much
dependent on a number of parameters which deteritsieéectiveness”.

These parameters include mechanisms for safdiggahe rights of suspects (parameter 3)
and the definition of common minimum standards seagy to facilitate application of the
principle of mutual recognition (parameter 4). Thi®posal for a Framework Decision
represents an embodiment of the stated aim of emarthe protection of individual
rights.

THE RIGHT TO TRANSLATION AND INTERPRETATION AS ESTABLISHED UNDER THE ECHR

Article 5 ECHR — Right to liberty and securtstipulates that:

"(1) Everyone has the right to liberty and secunfyperson. No one shall be deprived of
his liberty save in the following cases and in ademce with a procedure prescribed by
law: (...)

(f) the lawful arrest or detention of a person ..hnatview to ...extradition.

(2)Everyone who is arrested shall be informed priynpin a language which he
understands, of the reasons for his arrest andhgf@arge against him.”

(...)

(4) Everyone who is deprived of his liberty by atrer detention shall be entitled to take
proceedings by which the lawfulness of his detargiwall be decided speedily by a court
and his release ordered if the detention is nofflgw

And Article 6 — Right to a fair trial — stipulatésat:
"(3) Everyone charged with a criminal offence hae tollowing minimum rights:

(a) to be informed promptly, in a language which urelerstands and in detail, of the
nature and cause of the accusation against him;

(...)

(e) to have the free assistance of an interpretdnei cannot understand or speak the
language used in court.”

EN

COM(2000) 495, 29.7.2000.
0JC 12, 15.1.2001, p. 10.
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12.

13.

The Charter of Fundamental Rights of the EuropearotJreflects these rights in its
Articles 6 and 47 to 50.

The European Court of Human Rights (ECtHR) halsl on Article 6 ECHR that the
accused has the right to interpretation free ofgdaeven in the event of his conviction,
that he has a right to receive the documents gettint the charge in a language that he
understands, that the interpretation must be sefficto allow the person charged to
understand the proceedings and that the interpnetist be competent. That the accused
has the right to interpretation free of charge,neure the event of his conviction was
established i_uedicke, Belkacem and Kog v. GernTamy Kamasinski v. Austrfait was
established that the interpretation provided shddf a high enough standard to enable
the defendant to have knowledge of the case adaimsand to defend himself. The right
applies to documentary material and the pre-trrac@edings. The ECtHR held that the
standard of interpretation must be "adequate" hatldetails of the charge must be given
to the person in a language that he understaBidicek v. Ital§). It is for the judicial
authorities to prove that the defendant speaksatiguage of the court adequately and not
for the defendant to prove he does®ndhe interpreter must be competent and the judge
must safeguard the fairness of the proceedi@gsdani v. UR).

SPECIFIC PROVISIONS

The proposal for a draft Framework Decisiors seft basic obligations and builds on the
ECHR and the case-law of the ECtHR. The Refleckanum on Multilingualism and
Interpreter Traininf produced a report with recommendations on the ityuaf
interpretation and translation. This Report was fituét of meetings of the Reflection
Forum convened by the Commission's Directorate-@eérier Interpretation during 2008
to identify whether there is a need for action #nsb, what action could be taken. The
Forum concluded that there was a need and set ecbrRRmendations as to how to
improve the provision of competent and qualifiegbipreters in criminal proceedings. The
Recommendations included having a Curriculum inadldgterpreting and a system of
accreditation, certification and registration fegéal interpreters.

Article 1 - Scope of application

14.

The scope covers all persons suspected in ategea criminal offence until final
conviction (including any appeal). Here, the tesuspect" is used to cover such persons.

10

28 November 1978, Series A N° 246.The Court thus finds that the ordinary mearofighe term [...] “free”
in Article 6 para. 3(e) [...] is confirmed by the ebj and purpose of Article 6. The Court concludes the
right protected by Article 6 para. 3(e) entails, &myone who cannot speak or understand the laegused in
court, the right to receive the free assistancanointerpreter, without subsequently having clairbadk from
him payment of the costs thereby incurred.”

19 December 1989, A Series N° 168.

19 December 1989, (10964/84) [1989] ECHR 23.

“41][...] the Italian judicial authorities should hataken steps to comply with it so as to ensuremhsce of
the requirements of Article 6 § 3 (a) (art. 6-3a)less they were in a position to establish thatapplicant in
fact had sufficient knowledge of Italian to undarst from the notification the purport of the letteatifying
him of the charges brought against him. No sucldendée appears from the documents in the file or the
statements of the witnesses heard on 23 April 1€89.this point there has therefore been a violatbn
Article 6 § 3 (a) (art. 6-3-a).”

24 September 2002 - N0.3277/96.
http://ec.europa.eu/commission_barroso/orban/8owal_Reflection_Forum_Report_en.pdf
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15.

This is intended as an autonomous term, irrespectithe designation of such persons in
national proceedings.

Since the case-law of the ECtHR has clariffed persons being questioned in relation to
offences, whether or not formally charged, showddbvered by Article 6 ECHR, persons

arrested or detained in connection with a crimictedrge also come within the ambit of

this provision. These rights start to apply frore thme when the person is informed that
he is suspected of having committed an offence. @garrest or when the suspected
person is no longer free to leave police custody).

The Article clarifies that the proposal also applie European Arrest Warrant cases. It is
an important point that European Arrest Warranesaae covered since the Framework
Decision concerning the European Arrest Warrany @uldresses these rights in general
terms. In this respect, the proposal is a furtlesetbpment of Article 5 ECHR.

Article 2 - The right to interpretation

16.

This Article lays down the basic principle ti@erpretation should be provided during the
investigative and judicial phases of the proceesling. during police questioning, at trial

and at any interim hearings or appeals. The rigliiso extended to legal advice given to
the suspect if his lawyer speaks a language thdbbs not understand.

Article 3 - The right to translation of essential dcuments

17.

The suspect has the right to translation oéresd documents in order to safeguard the
fairness of the proceedings. kmmasinski v. Austrfd, the ECtHR stated that the right to
interpretation applied to "documentary material'dathat the accused should have
sufficient knowledge of the case against him tobémaim to defend himséff The
essential documents for the criminal proceedingsilshtherefore include the charge sheet
or indictment and any relevant documentary matesiath as key witness statements
needed in order to understand "in detail, the matind cause of the accusation against
him" in accordance with Article 6(3)(a) of the ECHRanslation should also be provided
of any detention order or order depriving the pergbhis liberty and the judgment, which
is necessary for the person to exercise his rijappeal (ECHR Protocol 7, Article 2).

In respect of proceedings for the execution of sofpean Arrest Warrant, the European
Arrest Warrant should be translated.

11
12

19 December 1989, A Series N° 168.

“74. The right [...]to the free assistance of areipteter applies not only to oral statements madbeatrial

hearing but also to documentary material and tleetnel proceedings. Paragraph 3 (e) (art. 6-3ignifes

that a person "charged with a criminal offence" whanot understand or speak the language usediit ftas
the right to the free assistance of an interprigtethe translation or interpretation of all thadecuments or
statements in the proceedings instituted agaimatvahich it is necessary for him to understand ohave
rendered into the court's language in order to hia@doenefit of a fair trial. [...]However, paragraplie) (art.
6-3-e) does not go so far as to require a writtemdation of all items of written evidence or oidil

documents in the procedure. The interpretatiors&s®ie provided should be such as to enable tlendiafit
to have knowledge of the case against him and fendenimself, notably by being able to put befdre tourt
his version of the events. In view of the need tfe right guaranteed by paragraph 3 (e) (art. p-®-e
practical and effective, the obligation of the catgmt authorities is not limited to the appointmehtan

interpreter but, if they are put on notice in thartjgular circumstances, may also extend to a @egfe
subsequent control over the adequacy of the irg&apon provided (see the Artico judgment).”
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Article 4 - Member States to meet the costs of interetation and translation

18. This Article provides that the costs of intetption and translation are to be met by the
Member State. That the accused has the right ésprétation free of charge, even in the
event of his conviction was established.iredicke, Belkacem and Kog v. Germany

Article 5 - Quality of the interpretation and translation

19. This Article sets out the basic requiremensdéeguard the quality of interpretation and
translation. Recommendations in this respect cafolned in the Report of the Reflection
Forum on Multilingualism and Interpreter Trainifig

Article 6 - Non-regression clause

20. The purpose of this Article is to ensure thettisg common minimum standards in
accordance with this Framework Decision does neg ltlae effect of lowering standards in
certain Member States and that the standards s#ieiiECHR are maintained. Member
States remain entirely at liberty to set standargker than those agreed in this Framework
Decision.

Article 7 — Implementation

21. This Article requires that Member States mugplement the Framework Decision by X
Ixx/ 20xx and, by the same date, send the text@ptovisions transposing it into national
law to the Council and the Commission.

Article 8 — Report

22. XX months after implementation, the Commissmonst submit a report to the European
Parliament and to the Council, assessing the extemhich the Member States have taken
the necessary measures in order to comply withFil@sework Decision, accompanied, if
necessary, by legislative proposals.

Article 9 - Entry into force

23. This Article provides that the Framework Deammswill enter into force on the twentieth
day following that of its publication in th@fficial Journal of the European Union

5. SUBSIDIARITY PRINCIPLE

24. The objective of the proposal cannot be swfitty achieved by Member States alone,
since the aim of the proposal is to promote tresiveen them and it is therefore important
to agree on a common minimum standard that apphesughout the whole of the
European Union. The proposal will approximate Mem8&ates' substantive procedural

13 “46.The Court thus finds that the ordinary meanaighe term [...] “free” in Article 6 para. 3(e) [..ik
confirmed by the object and purpose of Article BeTCourt concludes that the right protected bychett
para. 3(e) entails, for anyone who cannot speaknderstand the language used in court, the rightdeive
the free assistance of an interpreter, without egibsntly having claimed back from him payment &f tbsts
thereby incurred.”

14 See footnote 10 above.
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25.

rules in respect of interpretation and translatiorriminal proceedings in order to build
mutual trust. The proposal therefore complies whhsubsidiarity principle.

PROPORTIONALITY PRINCIPLE

The proposal complies with the proportionafitinciple in that it does not go beyond the
minimum required in order to achieve the statecedibje at European level and what is
necessary for that purpose.



2009/0101 (CNS)
Proposal for a
COUNCIL FRAMEWORK DECISION

on the right to interpretation and to translation in criminal proceedings

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union,iarghrticular Article 31(1)(c) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Piudiat,

Whereas:

(1)

(2)

®3)

(4)

The European Union has set itself the objectivenaintaining and developing an
area of freedom, security and justice. Accordingh® conclusions of the European
Council in Tampere of 15 and 16 October 1999, angdairticular point 33 thereof,

the principle of mutual recognition should beconme tcornerstone of judicial

cooperation in both civil and criminal matters vinitthe European Union.

On 29 November 2000 the Council, in accordanith the Tampere Conclusions,
adopted a programme of measures to implement theige of mutual recognition
in criminal matterS. The introduction to the programme of measuretestthat
mutual recognition is "designed to strengthen coapmn between Member States
but also to enhance the protection of individughts".

Implementation of the principle of mutual reodgn of decisions in criminal
matters presupposes that Member States have triesich other's criminal justice
systems. The extent of the mutual recognition egerns very much dependent on a
number of parameters, which include "mechanismssédeguarding the rights of
[...] suspects® and common minimum standards necessary to fdeilitae
application of the principle of mutual recognition.

Mutual recognition can only operate effectivatya spirit of confidence, whereby
not only judicial authorities, but all actors iretoriminal process see decisions of the
judicial authorities of other Member States as egjent to their own, implying "not
only trust in the adequacy of one's partner's rules also trust that these rules are
correctly applied™’.

15
16
17

EN
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(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

Although all Member States are parties to the&roBean Convention for the
Protection of Human Rights and Fundamental Freed@@HR), experience has
shown that this in itself does not always providsu#ficient degree of trust in the
criminal justice systems of other Member States.

Article 31(1) of the Treaty on European Uniaoyades for "ensuring compatibility
in rules applicable in the Member States as mayeoessary to improve [judicial co-
operation in criminal matters]". Common minimum retards should lead to
increased confidence in the criminal justice systehall Member States which in
turn should lead to more efficient judicial coogera in a climate of mutual trust.

Such common standards should be applied infiglds of interpretation and
translation in criminal proceedings. In order tchamce the necessary confidence
among Member States, this Framework Decision pesvifior basic common
standards with regard to interpretation and traimsian criminal proceedings in the
European Union which reflect the traditions of diember States in applying the
relevant provisions of the ECHR.

The right to interpretation and translation tblose who do not understand the
language of the proceedings are enshrined in Agi@ and 6 of the ECHR, as
interpreted by the case law of the European Cduruman Rights. The provisions
of this Framework Decision facilitate the applicatiof those rights in practice.

The provisions of this Framework Decision sldoehsure that the rights of the
suspect who does not speak and understand theagagof the proceedings to
understand the accusations brought against hintcandderstand the proceedings in
order to be able to exercise his rights are pretetly providing free and accurate
linguistic assistance. This assistance should lbendrd, if necessary, to relations
between the suspect and his defence counsel.

Appropriate assistance should be provided @msuspects suffering from hearing or
speech impediments.

The duty of care towards suspects unable tenstand or follow the proceedings
underpins a fair administration of justice. The gameution, law enforcement and
judicial authorities should therefore ensure thaspects in a potentially weak
position are able to exercise effectively theirhtgy Those authorities should be
aware of any potential vulnerability and take ajppiate steps to ensure these rights.
This should always be the case where a suspechiaa or suffers from disabilities
which impair his active participation in proceeding

Member States should be under a duty to peotidining to judges, lawyers and
other relevant court personnel in order to ensaeequality of the interpretation and
translation.

This Framework Decision respects the fundaaiemights and observes the
principles recognised by the Charter of FundameRights of the European Union.
In particular, this Framework Decision seeks tonpote the right to liberty, the right
to a fair trial and the rights of the defence.

Since the aim of achieving common minimum déads cannot be achieved by
Member States acting unilaterally and can only beiewed at Union level, the
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Council may adopt measures in accordance with tireciple of subsidiarity as
referred to in Article 2 of the Treaty on Europdamion and defined in Article 5 of
the Treaty establishing the European Communityackordance with the principle of
proportionality, as set out in the latter Articteis Framework Decision does not go
beyond what is necessary in order to achieve thjatctve,

HAS ADOPTED THIS FRAMEWORK DECISION:

Article 1
Scope

1. This Framework Decision lays down rules concgegrihe rights to interpretation and
translation in criminal proceedings and proceediiogghe execution of a European
Arrest Warrant.

2. Those rights apply to any person from the tiinat tperson is informed by the
competent authorities of a Member State that lsispected of having committed a
criminal offence until the conclusion of the prodems(the “suspect”).

Article 2
The right to interpretation

1. Member States shall ensure that a suspect whs ot understand and speak the
language of the criminal proceedings concernedrasiged with interpretation, in
order to safeguard the fairness of the criminakcgealings. Interpretation shall be
provided during those proceedings before investigaand judicial authorities,
including during police questioning, during all eesary meetings between the
suspect and his lawyer, during all court hearingd during any necessary interim
hearings.

2. Member States shall ensure that, where necedsggal advice received throughout
the criminal proceedings is interpreted for thegpsgs.

3. Member States shall ensure that a procedure daice to ascertain whether the
suspect understands and speaks the language @frthieal proceedings.

4, Member States shall ensure that there is a afjappeal against a decision finding
that there is no need for interpretation.

5. The right to interpretation includes assistantegersons with hearing or speech
impediments.
6. With regard to proceedings for the executioa &uropean Arrest Warrant, Member

States shall ensure that any person subject to pusteedings who does not
understand and speak the language of the proceedihgll be provided with
interpretation during those proceedings.
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Article 3
The right to translation of essential documents

1. Member States shall ensure that a suspect wée miat understand the language of
the criminal proceedings concerned is provided vdnslations of all essential
documents in order to safeguard the fairness oftin@nal proceedings.

2. The essential documents to be translated si@ilde the detention order depriving
the person of his liberty, the charge/indictmesgemtial documentary evidence and
the judgment.

3. The suspect or his lawyer may submit a reasoegdest for translation of further

documents, including written legal advice from suspect’s lawyer.

4, Member States shall ensure that there is a ofgappeal against a decision to refuse
translation of any documents referred to in parnaiyi&

5. With regard to proceedings for the executioa &uropean Arrest Warrant, Member
States shall ensure that any person subject to pusteedings who does not
understand the language in which the European Avesrant is drawn up, shall be
provided with a translation of the said document.

Article 4
Member States to meet the costs of interpretationral translation

Member States shall cover the costs of interpataind translation resulting from the
application of Articles 2 and 3.

Article 5
Quality of the interpretation and translation

1. Interpretation and translation shall be provideguch a way as to ensure that the
suspect is fully able to exercise his rights.

2. Member States shall offer training to judgesyylers and other relevant court
personnel in order to ensure the suspect’s abditynderstand the proceedings.

Article 6
Non-regression clause

Nothing in this Framework Decision shall be consthas limiting or derogating from any of
the rights and procedural safeguards that may bered under the European Convention for
the Protection of Human Rights and Fundamentaldén@s or the laws of any Member States
which provide a higher level of protection.
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Article 7

Implementation

Member States shall take the necessary measuresntply with the provisions of this
Framework Decision by ........ at the latést

By the same date Member States shall transmitet@thuncil and to the Commission the text
of the provisions transposing into their natiorek Ithe obligations imposed on them under
this Framework Decision.

Article 8

Report
The Commission shall, by ........ 19 submit a report to the European Parliament arttieo
Council, assessing the extent to which the MembateS have taken the necessary measures
in order to comply with this Framework Decisioncampanied, if necessary, by legislative
proposals.

Article 9

Entry into force

This Framework Decision shall enter into force be twentieth day following that of its
publication in theOfficial Journal of the European Union

Done at Brussels,

For the Council
The President

18
19

24 months after publication of this Framework Bam in theOfficial Journal.
36 months after publication of this Framework Bam in theOfficial Journal
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