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RUROPRAN GOMMUNITIES Brussels, 6 Novembar 1992
THR OOUNCIL B (OR . XM)
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REPORT BY THE FPRESIDENCY

to 1t !ha Gensxal lttui:n eounoil

L efﬂ“fﬁ

on ¢ 9 November 1992

Subject: Subajdiarity - implementing the BIRNINGHAN DECLARATION

I. IMTRODVCTTION

1. The EBuropean Council in Birmingham set the objective
of reaching decisions at Edinburgh in the field of
subsidiarity on the basls of reports on

- adapting the Council's procaedures and practices,
= guidelines for applying the principle in practice.

The General Affairs Council in October had a first
thorough discussion - concentrating on procedural
aspacts - in relation to the implementation of tha
principle of subsidiarity in Article 3(b) of the
Maastricht Treaty.

It is suggaested that the General Affairs Council on

9 November concentrate on guidelines for applying the
principle in practice. '
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2.

on this basis, COREPER will prepare a raport on both
aspects of the whole mandate for discussion at the
General Affairs Council in Descember. This final
report will algo include the genaral parspective
under which the debate on subsidiarity is taking
place (i.s. the existence of the principle in
implicit or explicit form in the present treaties,
the fact that it is one of the basic principles of

. the Treaty ontnuropagn;ppipn as raflected in its

provisions of a general’nature, as well as in the
drafting of many of the new E.C. Treaty's specific
articles). The raport to the Dacambar Council will
also deal with the question of how best to achieve
the objective of an agresment with the European
parliament on making the principle work, in the light
of the intar-institutional dialogue, which will take
placa with tha Europasan parliament and the Commission

on 10 Novembar 1992.

 Following the lead taken by the Gexman delegation

(doc 8918/92), the Banelux countries, the Graak and
spanish delegations have presentaed national memoranda
on the subsidiarity principle (docs 9213/92, 9245/92
and SN 4600/92).%®

The Commission, in line with the commitment taken in
Birmingham on further analysis of, and raeflexion on,
the principle of subsidiarity, has submitted a
Communication which provides important paterial for
jts further work in this area (doc 9649/92).

)

The Sutherland report on "The 1nterna1 narket after 1992 -

meeting the challenge" provides important commants on the

;gpggach to the subsidiarity principle in the single market
a [ ]
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IX.

“ 'a) Bagic principles

The debate in COREPER hus led to broad agreement on the
following basic principles:

~ Making the principle of subsidiarity work should be a

priority for all the Community institutions, without
arfecting the balanaa hctwaon than.

The principle of -ubaidiarity cannot call into
guestion the powers cqntarrcd on the European
Community by the Treaty and as interpreted by the
Court. But tha principle provides a gulde as to how
those powers are to be exercisad at the Community
level, including in the implementation of

Article 235. The application of the principle shall
raspect the general provisions of Article B of the
Maastricht Treaty, including the "maintaining in full
of the acquis communautaire®.

Where tha application of the subsidiarity test
excludes Community action, Member Statas would still
bae required in their action to comply with the
general rules laid down in Article 5 of the Treaty,
by taking all appropriate measuras to ensure
fulfilment of their obligations under the Treaty and
by abstaining from any measure which could jecpardize
the attainment of the objectives of the Treaty.
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The princfblo of subsidiarity applies only to the
extant that the Treaty gives to tha institution
concernad the cholce whather to act and/or a choioce
as to the nature and extent of the action. The more
specific the nature of a Treaty requirensnt, the less
scope exists for applying subsidiarity. The Treaty
imposes a number of spaecific obligations upon the
Community institutions, but also upon the Member
States themselves, for sxample concerning the
protection of Community funds, coxpatition policy and
the inplementation and anforcenent of Community law.
These obligations are not affected by Article 3 (b):
in particular the principle of subsidiarity cannot
reduce the naed for Community measures to contain
adegquate provision for the Commission and the Member
States to fulfil their obligations to safaguard
Community expenditures and to ensure that Compunity
law is properly enforced, as provided for in the
Treaty.

The principle of subsidiarity cannot be regarded as

" having direct effect; however, interpretation of this

principle and review of compliance with it by the
community legislator come within the jurisdiction of
the Court of Justice.

b) The possibilitv of establishing lists:

The discussions in COREPER have lad to broad agresment
on the following conclusions:

The new Article 3(b), first paragraph, clearly
implies that national powers are the rule and the
community's are the exception. This axplains why it
would be pointless to list the powers reserved to
Member States.
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- Nor is it deeamad appropriate to establish an agraed
1ist of subject matters where the Community has
exclusive povers.

- The great majority of delegations ara of the opinion
that it would not be appropriate to establish a
classification of types of measures to apply on the
various subject matters falling under shared powers.

' pescisions have to be taken case by case based on the
provisions of the Treaty.®

(1) Work in COREPER has sstablished that both tha Council and the
Commisgion, with regard to education, vocational training and
youth, culture and public health, consider that the explicit
ruling out of harmonising the law and regulations of Member
States cannot be circumvented by use of any other treaty
article, such as Article 235. They also agree that the
expression "incentive measures® refars to measures designed to
ancourage or support co-operation bstwean Member States on
relavant policias and programmes on a voluntary basis; these
measures may include financial incentives offered thro
Community or national programmes where this is essantial to
achiave the obijective.
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1. Based on the general approach set ocut above, it is
suggested that the following spacific guidelinas be used
by the Council and the Commission at all institutional
levels of the decision~making process on a proposal for
a Compunity measure. Thasa guidelines are based on the
suggestions set out in the Commission's memorandum,
national contributions and the discussion which has
taken place in COREPER so far. Under the terms of
Article 3(b) of the uhantrlcht Traaty, the notion of
subsidiarity covers two distinct lagal concepts which
arae often confusad:

= the nead for action {(second paragraph);

- the intensity (proportionality) of the action taken
(third paragraph).

- 2. Tha guidelines should cover all three elements in
Article 3(b):

= an absolute limit on Community action (first
paragraph)

-~ a rule (second paragraph) to answer tha question
t“should the Community act?®. This applies to areas
which do not fall within the Community's exclusive
compatance;

- a rule (third paragraph) to answer the question:
"What should be the intensity or nature of the
Community's action?". This applies whether or not
the action is within the Community's exolusive

competeance.
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3. (a)

(b)

This paragraph applies to all Community action.

In order to apply this paragraph correctly the
Council needs to bs satfafied that thae proposed
action is within the limits of the powers
conferred by the Treaty and is aimed at meating
one or more of its objectives. The examination of
the draft measure should establish the objective
to be achieved and whether it can be justified in
relation to an objective of the Treaty and that
the necessary legal base for its adoption exists.

Should the comnunity Act? (second paracraph)

4. (a)

(b)

(c)

This paragraph does not apply to matters falling
within the Community's exclusive competencs.

For Community action to be justified in areas not
falling within exclusive competance, it must be
demonstrated that

thea objectives in question cannot be sufficiently
achieved by Member States' action; and that

the objectives can be better achiaved by action on
the part of the Community.

The following qguidelines should be used for
datarmining whether the conditions at (b) are
fulfilled;

the lssue under considaration has important
transnational aspacts which cannot be
satisfactorily raegulated by action at national
laval;
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(4)

(e)

= actions by Member States alonea or lack of
Cowmunity action would conflict with the _
requirements of the Treaty (such as the need to
corract distortion of competition or avoid
disguised restrictions on trade or strangthen
economic and social cchesjon) or would otherwise
significantly damage Member Statas® interests;

= action at chnunity level would produce
demonstrable aconomies of scale compared with
action at the 1.&!1;9; the Nenber States.

These quidolines must be appliad in such a way as to
ensure that the regquirements set out in paragraph 4 (b)
are maet in full.

The Community must not act to harmonise national
legislation, norms or standards where this is
unnecsssary,

The wish to present a single position of the Member
States vis-a-vis third countries is not in itself a
Justification for internal Community action in the area
concarned.

The refarence to objectives being achieved “by tha
Member States* includes both action by individua) Member
States and action through collaboration between two or
more Member States.

The reasons for concluding that a Community objective
cannot be sufficiently achiaved by the Member States but
can be better achieved by the Community must be
substantiated by specific qualitative or, wherever
possible, guantitativa indicators (including indicators
of the scale or effects of the proposed action).
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5. (a)

(b)

(e)

This paragraph applies to'all Community action, whether or
not within exclusive compatance.

The jurisprudence of the Court on the principle of
proportionality should be borne in mind in connaction with
this paragraph. However thig jurisprudence has up to now
been daveloped in the limited context of the protection of

Uﬁwrindividuulu' rights, whareas the ‘third paragraph of Article
- 3(b) concarns the 1ntenslty of ‘the Community's legislative

action.

In considering whethar or not a proposed action by the
Community goes beyond what is nacasgary to achiave the
objectives of the Treaty, the following guidelines should
be borne in mind:

(1) Any burdens, whether financial or administrative,
falling upon national governments, looal authoritiaes,
economic operators and citizens, should be minimised
and should be proportionate to the objective to be
achieved;

(il) Comxunity measures should laave as much scope for
national decision as possible, consistent with
securing the aim of the measure and observing the
requirements of the Treaty. Well-established
national arrangements should not be over-ridden by
Community law unless they are demonstrably
incompatible with the objective or insufficient to
achieve it. The organisation and working of Member
States' legal systems must in particular be
respectead. Where appropriate, Community measuraes
should give Membar States a menu of actions from
which to choose, -ubjcat to the objectives of the
naasure being uahiovyd and to the actions concearned
being capable ofr prqpar onﬁorccmant.
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(1ii) where it i' nacessary to set standards at Community

(iv)

v)

(vi)

. consiastent with satis

level, consideration should be given to setting
minigun standards, with freedom for Member States to
sat higher national ltandarda, not only in tha areas

whers the treaty so regquires (118A, 130T) but also in

other areas whera this would not conflict with the
objectives of the proposed measurs or with the
Traaty. |

The form of action should be as light as possible
actory achievement of the
ahjactlvc of the -cauurufand the need for affective
enforcement. Non-bindlng measures such as
recommendations and voluntary codes of conduct should
be praeferred where appropriate. Other things being
equal, directives should be preferred to raegulations

and framework directives to detailad measures.

In the areas where the Treaty so specifies, and in
other appropriate cases, Community aotion should be
limited to encouraging co-oparation between Membar
States or to complementing, supplementing or
supporting Membor States' action.

Whare action is neaded to address localised
difficulties affecting only certain Member States, it
should not normally be extended to the Community as a
whola.

The Presidency invites the Council to take note of tha
general approach as set out in Section 1II above as well as

the broad framawork of the specific guidalines set out in
Section III, which will be the subject of further work by
COREPER.
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