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THE SUBSIDIARITY PRINCIPLE

The pubsidiarity principie as applied in the institutional context ig
based on a simple concept: the powere that a State or a federation of
Stateg wields in the common interest are only thoae which individuals,
families, companies and logal or regional authorities cannof exercise in
imalation. This commonaenge principle therefore dictates that decisions
should be taken at the level closast to the ordinary citizen and that
action taken by the upper echelons of the pody politic ashould be
limited.

The firet application in law of this essentially political principle is
to be found in the relationship between some of the Mamber States and
their regions, where it takes various forma depending on their

constitutional traditions.

In the Community context, subsidiarity means that the functionaz handed
over to the Community are those which the Membar States, at the various
levels of decision-making, «an no longer discharge patisfactorily. any
transfer of powers wugt have due reyard for national identity and the
powers of the regions. The Nember States, for their pare, are regquired
to facilitate the attainment of the Community'se objectives by Article 5
of the EEC Treaty.

The subsidiarity principle is enshrined in the preamble and in

Articles B and 3b of the Treaty on Eurapsan Union. It was present in
ambryonic form in the ECSC Treaty (Article 5), implicit in the Treaty of
Rome, and epelled cut in the Single European Act in relation to the

environment (Article 130r).

Subsidiarity is a dynamic concept in the Community system. Far from
putting Community sction in a straitjacket, it allows it to be expanded
where clircumstances so require and, canversely, to be restricted or

abandoned whare it is no longer justified.

For more than forty yeare the subgidiarity principle has satisfied two

requirements: the need for Community acvtion and the need to ensure that

s

© the oeAns anployved.are coxmenaurate with the abjectives pursyed,.in . -. .-

other words, pmportiquali:tr-f-‘,-,-‘_. v 2 I N
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All the major initiatives taken by the Commigsion have been based on a
justification of tha need for agtion. The common policies provided for
in the Treaty of Rome, the creation of a frontier-fres area and the
flanking policies provided for in the Single Act - all these initiatives
have been fully justified by the imperatives of European integration.
Everyecne accepts that thema tasks could only be affectively undertaksn

at Europaan level. The results speak for themselves.

What is surprising is that certain other obligations to act, imposed by
tha authors of the Treaty, have atill not been met in full. Tha list
includes transaport pelicy, certain aspects of commercial poligy, and,

indeed, some key provisions of the Euratom Treaty.

The intensity of Community action is sometimea criticirzed, tha finger
baing pointed in particular at excessively detailed rules in highly
sansitive aresas (environment, health), regarded, rightly or wrongly, as

being essential to the creation of a mingle market,

The fact that proposals are often reguested by the Council or by
Parliament, that wide-ranging conoultations are held with all concernad
{green papare, mastings of experts, etc.), that the initial proposals
are expanded or altered beyond recegnition by the Council or Parliament
is of littls consequance. The public perception ism that the Commigsion
is mainly to blame for any rules or regulaticns which seem to conflict
with the subsidiarity principle. Its having to bear the brunt of such
criticism is especially unfair when it is doing no more than fulfil the
two prime taska asaigned to it by the Treaty: exercising ite sole right
of inftistive and acting as the custodian of Community law.

Be that as it may, the enshrinement of subsidiarity in the Treaty and
the importance attashed to it by the Member States provide an '
opportunity for all the institutions, and above all the Commigsion with
its right of initjative, to confina dommunity action to the essentials,

to do less to achieve more.

It ‘also pzuuidas.nnrpgpa:;unigy ta streas that lupnidil:;tyfganno;_bqgff;;u
used:to bring the Commission to heel by challenging its right efr, - ...~ |
initistive and in this way altering the balance established.by the

Treaties. There iae an interingtitutional dimension:to subsidiarity_- .

which also has & hearing on thae damocratie deficit.




I. CLARIFICATION OF THE CONCEPT

1. The distinection between Community powers, shared powers and national
poverd

{a} Community powers and national powers

It must ba made quita clear from the outset that the subeidiarity principle

regulates the exercise of powers rather than the conferment of powers. The

conferment of powera is a matter for the writers of our “Conastitution",
that is to say, of the Treaty. A consequence of this is that the powers
conferred on the Community, in contrast to those reserved to the Member

states, cannot be assumed.

A first censequence of the subsidiasrity principle - too often ignored - is

implicit in the first paragraph of Article 3b, namely that pational powersg

are the rule and the Community‘s the exception. This explains why it would
be pointleas, at "constitutional” leval, to list the péwers reserved to the
Member Stataes.

Howaver, the absence of a list of national powers creatas a political
problesm to the extent that local authoritiss, and indeed the general
publie, in certain Hember States conclude that there are no precise limits

to intervention by the Community, which stands accumed of being able to

meddle where it pleases.

If subsidiarity is to be translated inte conorate tarms for the banefit of
the general public, the first guestion to be answered is whether it might
not ba batter to indicate the main areas reserved to the Member States

rather than simply affirm that national powsrs are the rule.

{b} Exclusive powexs and shared powers

A second difficulty posed by the Treaty on European Union is that, while
the authors did snumarate and at times carefully cirewnscribe the

camnan&ty'l poun::..thnx_nlia.d:nu a distiaection in }:txclehab petuween. ;. . .

sxclusjive Community competence. saqd cowpatence shaxed withvthe uambex"Statek
without .defining or specifying the content of sach of thase *blocks of
competence.”




This wmeans that there is no clear line of demarcation between exclugive and
shared powers. The fact is, however, that the digtinction between the two
is extremaly impoxtant because the need for action is assessed| quite

differently depending on the type of powers,

2. The two dimensions of the subsidiarity principle

Under the terms of Article 3b of the Maastricht Treaty, the netion of
subsidiarity covers two distinct legal concepts which are oftah confused:

= the need for action (second paragraph)

= the intensity (proportionality} of the action taken (third paragraph).

(3) As far as need is concerned, subsidiarity governa the very| principle of
Community intervention and it is for the Community to demonstrate the
justification for Community action in preference to actien taken, or action

vhich could be taken, by the Member States to achieve tha objactives of the
Treaty.

Houivot, the second paragraph of Article 3b doaz not requira tha Community
to damonstrate the need for action except "in areas which do not fall
within its exclusive competence™, that.ia. to 8ay, in areas of phared
competence,

In other words, the authors of the Treaty assumed that, in cexrtain areas,
the Community wae the only appropriate level for taking the action needed
to achiave the objactives of tha Treaty.

Since the Treaty does not define the notion of exclusive competence or list
the erves covered, 1t lx for Lhe lowlllulluvae, wad lu Ll Llewlh plave L
Eaumlllion, to agree on a commen approach to avoid eandlass demarcation
disputes between exclusive competence and mhared competence wikh the
attendant dangers of watering down the "need” element of subsidiarity.




Furchermore, the subsidiarity principle - as a test of whether a givan
shared power qualifies for Community action - does not apply in the same
way to all the objectives set by the Treaty. Tha eonstraints under which
the instituticona operate, and the inatrumente available to them, diffar
according to the responsibilities asgigned to the Community (as between

cohesion policy and civil protection, for example).

(p) As far as intensity is concerned, wmubsidiarity provides a guarantee
that the axtent of tha action taken will not be out of proportion to the
ocbjective pursued, irregpective of whether the powers exercised are

exclusive or shared, as stipulated in the third paragraph of Article 3b.

HWa nagd to give substance to a wall-known problem, the problem of

roportionality, and translate political will into practice; if action is
naedad to achieve the objectives of the Treaty, it must not be
dispzoportionate; this impliea that recourse to the most binding
instruments should be used as a last reagort and that, wheravar p;;uible,
priority should be given to support measurss rather than regulations, to
mutual recognitlion rather than harmonization, to framework directives
rather than detailed rules and regulations, stc.

II. THE CIRCUMSCRIPTION OF EXCLUSIVE. POWERS

1. The characteristice of exclusive powers

Logally speaking, the notion of exclugive powere is characterized by two

alacants:

(a) A functional slement: an obligation on the Community to act because it

is regarded as having sole responsibility for the performance of certain

taaks.

The obligation to act should be clearly and precisely imposed by the Treaty
itaelf - for example, Article 8a: "The Community shall adopt measures with
the aim of progreseively establishing the internal market over a period

expiring on il Decembar: 1932 ...."; . or.Article 40} . Me...a.comman.. . ., SRR
organization-of wgricultursl markets shall be gstablisbed=.r, , = . .,

o
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The Treaty also provides for sanctione in the event of failure to comply
with the obligation to act. Thae Court of Justice hasg ilready found against
tha Council for failure to act in the transport sector.

(k) A material element: the Member States lose the right to act

unilaterally.

This does not mean that the Member States can no longar legislate. They
can still do ao if the Community agreas - on certain aspects of commarcial
policy, for axample - or provides an umbrella for natianal action., But the
Community could decide that this loms should be complete.

But we cannot conelude that, becausa the Conmmunity has axclusive coppetence
for an area defined in the Treaty (for example, common organizations of
agricultural markets with a view to achieving the objectives of

Article 39), all responsibility for the activity in gquestion {(agriculture,
Bay) is coverad by exclusive competence. The taxt of the Treaty cannot be
interpreted #o breoidly as to laave common sense out of accaﬁnt.

In some caaes, too, an obligation to act does not reflect any wish to
deprive the Member States of the right to act.

2. The block of exclusive powersl

So that the Community can attain its objectives, certain cbligations to act
have been imposed on it, - These include, in particular, the creation of an
area without internal frontiers, tha etrengthening of economic and social
cohesion, and the establishment of economic and monetary union (Article B
of tha Maastricht Treaty).

{a) At the present stage in the Community's davalopment it ig
impossible, legally speakingy, to determine whether all these obligations to
act entail exclusive powers for the Community and in particular whethar

they deprive the Member States of the right to act.

1 Areas of exclusive powers covered by the ECSC and Euratom Treaties have

been disregarded.
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Under the terms of the Maastricht Treaty itself rexclusive competence” and
=common policy" - whatever the scale of that policy - are concepts as

different as “objective" and “obligation to act”.

Historically the concept of exclusiva competence originally grew out of the
obligation to establigh the “common market”, which wae spellediout in very
firmly binding terms, including the fixing of a deadline under the Single
Act.

In thim mense it is pomseible teo apeak of a genuine obligation to act
leading, in the course of time and through the rulings of the Court of
Justice, to the formaticn of a block of exclusgive powera centrad around the
four fundamental freadoms and certain common pelicies essential to,or a

corollary ¢f, the establishment of an intarnal market.

what is involved here is:

~ the removal of barriers to the frea movement of goods, persdne, services
and capital (Article 8a);

~ the common commercial policy (Article 113), whieh guaranteaes the unity
of the internal market; °

- the general rules on competition, which guarantee a lavel playing field
in the internal market;

- the commen organization of agricultural markets, & precondition for the

fres movement of agricultural products; it was decided as= long ago ag
1957 that this would be yoverned by specific rules reflecting the wider
objectives of Article 39 of the EEC Treaty;

- the conservation of fisheries resources (Article 102 of the 1972 Act of

Accession) and the common organization of the fishery markets by analogy

with agriculture;

e he egsentisl elements-of transport policyy . Qg_iengbagn“.g+1951:gygﬁq,@,\i

authaore of the Treaty imposed precise obligations to act (such ss:y- .
Article 75(l)}{(a) and (R))-

K3 TR
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{b) The demarcation iines of this block of exclusive powers will have

to change as Eurcopean integration progresses. They cannot remain frozea.
For one thing, the Maastricht Treaty provides for futuze single monetary
and exchange rate policies which should ultimately lead to exclusive

Community competence in the final stage of EMU.

Furthermore it is clearly not easy to draw a line batween implementing tha
four freedoms and what some people rafer to as the smooth operation of the
single market. The dynamice of the four freadoms generate - and will
continue ta ganarate - an impetus towards flanking measures which in turn
call for the intreduction of genuine policies (environment and cohesion,
for example), albait cnes that do not at present involve exclusive
Community competence - that is, the possibility of depriving the Member
5tates of the powar to act.

3. The exercise of exclusive powers

Ona.consequence of the existence of & block of exclusive powers, joined by
the common thread of an internal market, is that the Comounity does neot
have to demonstrate the need for action on each occasion where free
movement is involvad. It is true that there is some latitudé here, but the
subsidiarity principle cannot ba invokaed to questicn the advisablility of
Community action.

In the exercise of exclumive powers, the Community has &an entire armoury at
its disposal (notably the weapon of harmonirzation), but this does not mean
that it has to legislate systematically and cover the sector concarnad in

its entirety.

It has to be admitted that "area™ of exclusive powars is an unfortunate
exprassion. It muet be assumed that the excluaive poweras flowing from an
obligation to act are strictly construed, because they represent an

sxception to Community powers as & whole. The axclusiveness of powers is

not determined by the matter covered (care, capital), but by the

imperatives of free movement. This is why not all the measures associated
. with tht.tmnath;opuzuzionﬂog.;paa1ntnrnnl-pa:katm£nll:undaz‘n:clpsisnn4;,_a,"
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Community competence., For example, while harmonization of the VAT baae
(deciding whether a given type of product is subject to tax) does fall
within the area of exclusive powers, it is doubtful whether uniform VAT

ratas are egsential to free movement.

In practical terms, this means that the circumseription of powers to a
block of policy measures linked to free movement must not be confuged with
occupation of the terrain by the legislator. This raises another problem,
the issue of primacy. Thare is nothing to prevent the Community legiclator
allowing Member States to legislate on measures which @re not, or are no
longer, essential to free movement, provided that they reapect the primacy

of the Community's legal order.
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III. INTERPRETING THE WEED POR ACTION WHEN POWERS ARE SHARED

Although the subsidiarity principle is not a determining factor when the
Comnmunity is under the obligation to produce resultx, the situation is

different in areas where it shares powers with the Member Statea.

Article 3b provides that tha Community takes action only if and in so far
ag tha cbjectivas of the proposad action cannot be sufficiently achiaved by
the Mamber States.

Each case must therefore ba considered individually in the light of two
tasts laid down in Article 3b - the pcale and the effects of the proposad
action. This would involve:

= checking that the Member States have at their disposal the means -
duwluding Lhe financinl means - 48 &ho ond (natienal, regional or lscal
legislation, codes of conduct, agreements batween employers and trade
unions, et¢.) - the comparative efficiency test;

= oeasaessing the effectivanass of Community action (its scale, cross-border
problems, conmequences of failure to act, eritical masa, etc.) - the
value added test,

However, it is obwvious that in the vast range of areas in which powers are
shared, the nead for Community action cannot always be agsessed in the same
manner.

Neither the cbjectives assigned to the Community nor tha‘inntrumentl
available to the inatitutions for achieving them are uniform. 'This derives
trom the Treaty iteelf, which prescribes cartain forma of action in one
area and rules out other forws of action in pther arcas.

Hearing this in mind, and allowing for the inevitable lack of precimion in
an exercise of this kind, it ip possible to propose a guide to the various
ways of exercising shared powars which under no circumstances should be
treated as a kind of ranking order,

1. Legislative m§l¢u:¢l=f smocth oparation-of the:intermal mlrkﬂt:and"thek=,
common policies (agriculture, transport, fisherles), cerxtain social,
environmental and cansumer protection measures, in particulay. when they arert:
related to the internal market.
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Thare is a very stéong pelitical resolve to take action because of the
development of the intarnal market. The aim is not just to remove barriers
but to facilitate freedom of movement through common legislation, flanking

maasures and the completion of the single market.

The instruments are, for the most part, harmonization and mutual

recognition. Qualified majority voting is given precedence.

2. Joint measuraa: economic and sacial eohesion, regearch.

The political resolve is again vary strong in matters of cohasiion (-~The
Community shall ... pursue its actione leading to the strengthening of its
economic and social cohemion“), while it ig strong for research (~... the
objective of strangthening the ecientific and technological bases of
Community industry”}.

The instruments are programmes based on the principle of partrership with
the Member States, firms or regions.

Devslopment cooperation, too, should already come under this head, as will
the commeon foreign and security policy as. and when joint measqrea are
identified ("gradually implementing ... joint action in the aneas in which
the Maembar States have important interests in common"“).

3. Supportive measures: certain social and environmental measures,

trans-Buropean networks, industrial policy, censumer protection and

vocational training.

The Treaty givas the institutionz & great deal of latitude for deciding
whathez to take action.

A variety of instruments are used, the mest common being support
Programmes .
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4., Complementary maasuras: education, culture, health. \E

There is little political resolve. The Treaty specifically rules out

harmonization. The aiwm is merely to complemeat and support national

FRASUIGS.

In some fields the Community has only potential powers (tourism, ecivil
protection) and their implementation im strietly limited by the
requirements of Article 235,
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Iv. SUBSIDIARITY AND INTENSITY OF ACTION

The purpose of the subsidiarity principle is to give general application to
the rule that the means should be proportional to the ends.

In practical terma, subsidiarity means that, when exerciging its powers,
the Community must, where various equally effective options are available,
choose the form of action or measure which leaves the Mamber States,

individuals or businesses concarned the greatest degree of freadom.

Beyond this general rulae, though, is the implication that if aibinding

meacure proved necesssry, the actual degree of regulation should be kapt to

& minimum.

1. Choosing the appropriate form of action

The Community has a wide range of options available to it. It can:

-~ anact legislation in z .variety of formes

. the simple provision of a common instrument to supplement national
legislation {e.g. the Europaan campany);

. lpproximtil.en of laws;

- harmoniration -~ eithar total or optional -~ or harmonization by
weans of general rules or of detailed epecifications;

- 4impose mutual recognition;

~ adopt recommendations)

- provide financial support via regional development programmes
(structural Funds) or joint projects (networks} baged on
interoperability;

- promote cooparation between Mamber States (e.g. Erasmus);

-« gncourage desirable forms ¢of behaviour (e.g. agreements between the two
mides of industry, undertakings from businesees to respect Icertain
standards of conduct in their dealings with each other) or |direct or
coordinate private or public initiatives;

- pbecome a party to international agreamants.
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With tha exception of legislation, most of the options listed abova are _ \¥
based, in aceordance with the subsidiarity principle, en a partnership wiih
bedies which are closer to the individual than the Community institutione,

e.g. regional authorities, businesses, assoclations and trade unions.

The main cholca where subeidiarity is concerned is between binding and
non-binding measures. The decision whether or not to legislate should be

basad on an assesament of:

- the importance of uniformity in the field in guestion and, in
particular, the naed for non-discrimination and certainty as to the law;
and, |

« where appropriate, the degree of technical couwplexity of the area in
gquastion (e.g. harmonization of technical standards using the old

approach).

If lagislation is not imperative on tha bagis of these tests, subeidiarity
requires that:

= preference should be given to gupport programmgs or programmas to
coordinate naticnal meagsures, as opposed to harmonization of laws;

= the Community should make greater use of the recosmendation, while

reserving the right to resort to legislation if thim p:ovés necessary,
partieularly if the recommendation does not have the desired effect; in
this connection, the provisions of Articles 101 and 102 of the EEC
Tkeaty need to be developed further (these articles call for
recommandations as a first step, followed by harmonization of laws if
ragquired); and

- particular attention should be paid to the poeaibility in certain cases
of achieving the objectives mat cut in the Treaty through international

agreements rather than via an internal instrument, for subsidiarity
suraely algo means not legislating at Community level when action is
already being taken &t international level and proving just am effective

as Coamunity action,
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2. The intenaity of legislative action

If legislative action is neceasary, the subeidiarity principle|dictates
that Community legislation and national maasures each be given| its own
respective role: Community legislation forms the framework into which

national action must be fitted.

For this purpose, the Treaty of Rome devised an original ipstrument which
typifius subsidiarity: the directive mats the result to be achiavad but
leaves it to the Member States to choose the most appropriate means £
doing so. It differs from the regulation, which applies direckly and in
its entirety to States, firms and individuale and, where necesgary,
supersades national legislation. When the Single Act was adopted, the
Intergovernmental Conference again stressed the need to give pride of place
to the directive as the instrument for esatablishing the frontikc-freae araa.

In practice, of course, the distinction betwaen directive and jregulation
hag becoma blurred, in some cases for géod reasons (need for uniform
rules), but in others for less honourable onas (to avoid the detour via 2
national parliamentary procedure). Ba that as it may, the directive no
longer enjoys any prefarence over the regulation and, when it (s used, it
is generally as detailed aa & regulation and leaves hardly any margin of

mancauvre for transposal.

1f the subsidiarity exercige is to produce any overall tangible resulte,
then it must unguestionably ba by systematically reverting to|the original
concept of the directive as a framework of general rules, or even simply of
cbjsctives, for the attainment of which the Mamber 5tates have scle

ragponsibllicy.

Similarly, preferance must be given te the techniquas of minimum standards
and mutual recoganition.

Regulations should remain the exception, to be resorted to only where there
im an overriding need for uniform rules, in particular to guarantae the
rtghtn;:nd,nhllgat&onnnnt;LndixidunluZand-fi:mg._,,i S S T T I
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3. The neaed for a Hierarchy of norma

There are unfortunately no miracle curee that will prevent instruments
being overburdened with a surfeit of detail, as is borne aut by the
incapacity of most Member States to contain the plethora of highly detailed
rules and regulations produced by their own governmant departnentes.

Thera can be no escaping the fact that the sclution, as the Commisaion
proposed to the Intergovernmental Conference {which accepted cnly the
principle), will involve writing into the constitution a genuine hierarchy
of norms. A declaration annexed to the Maastricht Treaty ataties that “the
Intergovernmental Conferenca to be convaned in 1986 will examine to what
@xtant it night be poasible to review the clagsification of Cammunity acte
with a view to gutablishing an appropriate hierarchy batwaeen the different
Categories of acte".

There is much to ba xaid for ingerting in the legislative proqé;; a new
type of ingtrument abova the regulation - the framework law - which would
lay down the bamic principles and emsential rules for an operdtion, in
kesping with the {dea of a directive. First of all, from the jpoint of viaw
of democrccy, this would etrengthen Parliament in its natural ifunction as
legislator but would also involve it in enforcing the subaidiarity
prineiple by genaerally transferring responsibility for impleménting a law
to the naticnal authoritiag. National parliaments would thusiacquire an
active role in the community Process instead of being relegated, ax all too
often at present, to a rubber-stamp function for the transpoaal of an
instrument.. On the other band, such laws would be implemented by Community
regulations in respect of those agpecta which, for reagons of cextainty as
to the law and non-discrimination, require uniform rules.

Without awaiting the cutcoma of a new intergoveramental confarence, better
Use could be made of existing instruments to reduce Community legislation
€O the amsential and laave a greatar margin of manceuvre for implementation

to the Member States and to the Comeission when uniform rules| are raquired,
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4, Transparency of instruments

Finally, in view of the importance of the public debate on subaidiarity and
the need for instruments to be made mora comprehensibla, not ealy for
sconomie operatore but also for ordinary citizens who to an increasing
extant are directly concerned by Community legislation, special care and
attention should be paid to clarity and conciseness right fxomi the proposal
stage. Mcrmover, consolidation should be gyastematic - if necessary in the
form of publication solely for information purpodes in the Offlicial

Journal - as soon as an instrument has been amended a number of times. It
is not acceptable, in a Community governed by law, that individuale and
£irms should be forced, if they wish to know their rights in the jungle of
conmunity legislation, to produce their own congolidated versipnes of the

enactments in force.




V. MARAGEMERT AND SUPERVISION CF IMPLEMENTATION

The practical implications of the subeidiarity principle as regarde the
management and eupervision of implementation are difficult to ascertain at
this point in the procass of European integzration. Evan if tha questicn of
the vary existence of decentralizad machinery for applying subejdiarity is
resolved, we are still faced with a problem of mutual trugt between the
institutions, between some Membar States and the institutions, and batween
the Mambar Statee thamaselves., What is more, the Commismion cannot

surrender ite ultimate supervigory responsibility when public money from
the Community budget is involved,

1. subgidiarity and the managamant of Community activities

The application of the subgidiarity principle to the management of
Coamunity activities is connected with tha familiar problem of the
delegation of implementing powara. The difficulties raised by the
straightforward delegation of Such powers by the council to the Commission
er to agencies is well known.

It is to be hoped that the Member States will agree to the degentralized
management of & number of the Commiasion's more hurdensome activities,
There is no doubt that, al) things considared, the Member States often
Prefer direct management by the Commission, over which they exercise
aallective control, rather than management entrusted to natiogal or
regional agencies whose efficiency and reqularity are more difficult to
control on a shared basig,

The eclutien might bae to arrive at a precige definition of the types of
activity to be decentralized, the nature of the decentralized|management
machinery and the amount of expenditure which can be allocated for this
purpose,

2, Subaidiaritx and supervision of implementation

The present situation ig unsatisfactory. The bulk of supervisory work is
performed by the Commission either in its capacity as the custodian of
Community law or by virtue of its powars to implemant the budget.

- Tha.Commiskion has nL:eady,bn:nm: less involvad whth ce:tain,cnntxol

. autiviti-a in areas which da-not affect freedom-vf-mcvument'zi :ogaxdn.
instanca, national aid schemes of minar importanca and "thresholds" for

e

mergers. It will continue to give thought to the mattar.of petty- . -
infringements.

.
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However, over and above the "de minimis" rule, it is important that more
decentralized procedures be introduced for gupervising the application of
Community law in order to avoid “apoplexy at the centre and paralysis at
the extremities®. The best solution would be for the Member Statas to
cooparate mora closely in the examination of complaints for fallure to
comply with Community law. But firet of all national axamining procedures
would not have to show any marked differences in terms of guarantees and
costs for plaintiffs. It will be recalled that during the
Intergovernmental Conference the Commimsion proposed that each! Member State
should designate an Ombudsman who would have & role to play in such

mattezrs.

Consideration might be given to the introduction of systematic
decentralized controlm on the linas of those which alxeady exist in the
public procurement sector, with the possibility for the national
suthorities to order by summary procedure the suspension of any

contract-award procedures which do not comply with the transparency and
squal-trestmant requirements contained in Community legislaticn.

Another avénue worth exploring is for the Mambar States to be imade diractly
rasponsible for supervising the application of community law - for example,
in the enviromment or -technical harmenization fields. Each Member State
would gend annual statements to the Community inatitutions. In the event
of dafault, tha Community would be entitlad to refar the matter tec the
Court of Justice and ultimately spply financial "sanctions” (along the
lines of the clearance ¢f the EAGGY accounts or of the panalty payments
pravided for in Article 171 of the Treaty).

Lastly, in those areas where an mcute problem of mutual trust,arises,
inspiration should be drawn from experiences such as that of the stasl
industry during the crigis of the lata gseventiaa by developing a system of
merogp-over® controls where an engineer from a firm in one Member State was
sent to a firm in another Member State on the strength of a Community
instruction to help check that capacity had been cut back and| that pxices
and quétas wera being enforced.

A
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VI. THE SOLUTION - AN INTERINSTITUTIONAL ACRRENENT

1. Need to reconcile & number of imperatives
o

The subsidiarity exarcise has to reconcile 2 number of imperatives;

T ©n a practical level, Community action must ba made more effective . "do
lagg, but do it better";

= on a political level, the Member States and public opinion must be
readsured that it is not the Commission's iatention to dominate;

- on & legal levael, good intentions mupt be tranglated inte binding
commitments;

= on an ingtituticnal level, tha existing balance must be maintainad -
Particularly the Commission's right of initiative,

An interinstitutional agreemant, by providing clear definitions and x
precise demarcation of bowers, would permit these cbjectiveg to be
reconciled while allowing the present inetitutional balance to be prasscved
intact.

If the Commigsion must be prepared to demonstrate in every casge that the
subsidiaricy principle has been observed, it must be mada clear, in return,

that when its proposalw are being examined there musmt be no guestion of
separating the igsue of aubsidiaritx from the substance af thg matter in

hand and in this way obatructing by degrees the dc:ision-mmkiqq procass,

Subsidiarity is part of deéisinnqmaking, not a pracondition for it. It

must be considared together with all the other aspects (legal basis,

substantive provisione, etc.) im accordance with the voting conditione
applying to a proposal. Only at the end of the examination of a proposal,
if Parliament or the council (general affairs) feelm that it conflicte with
subsidiarity, could the Comuisuion, at their RXpresd request, :reconsidar it
in that light.

Thare should also be provision for the Commigsion, in the context of

. loterinstivutions) :napega.t.i.ag..:ta flouud.tha.l!-m':,-ii.ﬂmnd;hontl;_-p R
1ntxoduq§d by the céuntil_orwparllauant“lze.in:onaiﬁteﬁt-withL:he—-gg*ﬁj-.;l
-uhsidiarity principle, and the Commission's right to withdzaylit- proposal
in such circumstances should be confirmed. - . C e
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2. Content of interinstituticnal agreement

After first giving a common definition of the concept of exclusive powers -

or alma drawing the dividing line with shared powers - this agreemant could

contain two types of provision relating to:

{®) The intensity of Community action, i.e. implemeéntation of tha

principle of proportionality.
In all areas, whether powers are exclusive or shared:

- Priority will be given te the impleamentation ¢f programmes of action to

support and coozdinate national actien, or to recommendationa, rather

than to syatematic harmonization of legislation.

- Particular attention will be paid to the possibility of attaining the
Treaty's objsctivesa bf the Community and/or ite Member States acceding
. ta an international convention rathar than by adopting Community

legisiation.

~ Where tha enactment of & binding ingtryment ie found to be nacessary,.
the Commission will give preference to. the directive, and mpecifically
to the framework directive, and to the techniques of the minimum
standard, mutual recognition and the possibilities offered by
Articles 101 and 102 of the Treaty.

= A constant effort shall be devoted to ensuring that instruments are

clear and concise, and to consolidation.
(») The principlea of cooparation between the institutions:

= The Commiksion's work programne will be presented to Parliament, the
Council and the national parliaments. The Commigegion will undertake to
pay epecial attention to the remarka of the national parliamante

concerning subsidiayity.

- nhLi'Cnmmissian'prnpuaalsztu the;cuuncii'nnd-Pariianaqt'uikl;canfqinﬁnng_:
explanatory memorandum, to be published in the Officia) Journal, and &
recital justifying the instrument in terms of subsidiarity. : ...
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EBatablisking that there is no conflict with the aubsiﬁxarltg principle

forms an integral part of the examination of a Commission prqposal and

may not he geparated from it.

If Parliament or the Council wish to make a substantial amendment to a
Commiesion propomal, thay mugt state their grounds with gpegific
reference to the subgidiarity principla.

If Parliament or the Council {general affairs) considaer that the
Commission proposal conflicts with the subsidiarity principle, they may,
stating their grounds and under tha voting conditions applying to the
propomal, ask the Commission to reconsidar. Once the Commigsion has

done so, they will resume thair consideration of the proposal.

1f the Commission feels that the anendmente to its bproposal (are such ag
to conflict with the subsidiarity prineiple, it will make a specific
report to the Council (general affairs) and Parliamant and, (if need be,
withdraw its proposal.




Ihe principle of subsidiarity

Communication of the Comzlssion to the Counci |
and the Eurcpean pPariiament

The discusslons ieading up to the signature of the Treaty on Europsan
Unfon and, in particular, its article 39 have emphasised the importance
which the Community attaches to the three |inked Issues of greater
democratic control, more transparency in Community jegisliation.and other
actlon and the respact of the principle of subsldiarity. The Commission
congiders that all thres slemonts need to be carrisd through into tha
practices of the Community. It has made and wiit continus to make a
pogitive contribution In this direction. This communication deals only
with the principie of subgidiarity, its scope and (ts application in
thres arsas: the preparation of Community action, the management of
community policles and the financial and other control of Community
activitiss,

I r fon

The Inciuslon of the principle of subsidiarity in the Treaty imposes an
obligation on ail the instituticna which particlipate in the process of
decipion but In view of (ts power of initiative the Commission hse &
particuiariy Important role. The principle of subsidisrity does not
determine which competences &re attributes to the Community: this is
determined.by the Treaty Itseif. It Is, however, an important principle
regulating the exercise of ihess competences. In practical terms It
impllies for tha Communlity institutions, and in particuiar for the
Comnlsslon, the appiication of the simple principle of good senss that,
in the exercise of [ts competonces. the Community should do oniy what Is
pegt done &t this level., The purden of proof (s on the Communlity
Ingtitutions to show that there is a need to legigsiate and take action at
Community level and at the intensity proposed. The principle of course
cperates In both directions: if, within the (fleld of Community
compatences, a decislon or action at Community lave! weats thase
requlrements, It shoulid be undartaken at this level. For reasons which
have to do with subsidiarity Itsalf, the principle must be examinsd
together with the content of a proposal or action.

Subsidiarity and 1ts brother principla, proportionality, were not
invented at Mazastricht. They srist In the Ileglisiative and other
practices of the Community. Howaver, article 38 of the Treaty on European
Union is more expiicit. The ecriteria for its future apblication can be
gkestched out. They need not be complicated. They ghouid help to ausure
the ¢itizen that declslons wiit be taken as closely as possible to the
citizen himsalf, without damaging the advantages which he gains from
common actlen at the level of the whols Community =znd without changing
the. institutionsl balanca. .. . . : \
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The analysia of article 3B leads to the following conciusiona:~

The first paragraph undertines that the competences are given by the
Treaty and that the limits of these compestences must ba respected. Within
theas {imits the Community has an obligation to achieve the necessary
result: to attain the objectives which the Treaty assigns to it.

The second paragraph concerns the areas where the Community has not an
exclusive compatence and deals with tha question whether the Community
should act In a specific case. This articie reguires that the Community
should only intervene [f and In so far as the objactives of the proposad
action cannot bo resllsed pufficientiy by ths member states. This implles
that we have to examine T there are other msthods avaliable for member
states, for sxempie legislation, administrative instructions or codes of
conduct, [n order to achieve ths objoctives In a sufficlent meanner, Thig
is tha test of ti [ i twoan ni tion hat

of membor siates,

The factors which could be examined In such cases are the effect of the
scale of the opsration (transfrontier problfems, critical maas, ete.),
the cost of iInactlion, the neceasity to maintain a reasonabis cohsrence,
the possible |imits on action at natlonal lsvel (Ingluding cages of
potential distortion where some member states were abls to act and others
ware not able to do s0) and the necessity tc ensure that competition is
not distorted within the common markst.

It it were coneluded that a proposal passes ths test of comparative
sfficiency, it would still be necossary to respond to the quastion "what
should be tho Intensity and the nature of the Communlty action?". This
recalls the principle of proportionality which is already an eiement of
the. case law of the Community. It is nscessary to examine carefully If an
intervantion by laglisiative means is necassary or if other means which
are sufficiently effective can be used. If it Is necessary to legligiate
the Commipsion will as far ss possible favour framawork leglulation,
minimum norms and mutual rocognition and more gonerally avoid a too
detalled tegisiative prescription.

The third paragraph of articie 38 appliies not only to the aresa of ghared
competences but also to the area of exclusive compstence. It rearfirms
that the principle of propertionality, for which cartain criteria are set
out above, should apply, but dees not alter the attribution of
compatonces.

Management. of Community action

It is Important that, when legisiation Is being prepared, there should be
careful examination of the possibilitios of decentralising the management
of Community setion. In practices this should bs often the result of the
use of framework directives, since the legislation transpased at national
tlovel would normally bs implemented on the ground by the natienz! or
roglonal authorities with due respect for tho constltutional reguirements
of the Individuail msmber states., Howaver, In the case of other proposed
loglsiation. the possibility.. of specific decentralfsation of the .y
warsgement--af Commurity-action should aisa be’examined. This. correspomds - .:
to the nesd to maintain such actions,.whero possibie. as. closd to the . %

¢citizon as _ : '
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possible. It Is also often |navitable, In view of the fact: that the
European public gervice Is very smail and the natienal and regional
public services very largs.

Tha Commission wlll continus to examina possible dafinitions of a more
precise Kind of the typss of action which might be decentralised and of
the elemants of control and folliow-up which might need to remain dirgctiy
within the Commlssion’s responslbiiity. The Community has alreagy adopted
a number of (nitiatives In thig direction, in particuiar the devaiopment
of the partnarship in the oparation of thes structurai policies.

control

A useful distinction can be made betwaen those areas whore ) Community
money ie being committad and thoas areas where there iz no: flnanelal
slemant. In the first «case the Commission must fuiflt Its
responsibliitles In relation to the Community tudget. In othericases the
poagibility of a devoived contro!l should always be consldered, provided
that the mamber states In tha ssctar conhcernsd dispose of an adequate
gtructure for this purposs.

The Commigaion will In particular be sxamining:
- & wider use of de minimin rules;

- the posalbllity that in the application of Community aw [the mamber -
states should c¢ooperate more closefy Iin the examipation of
complaints for non-respsct of Community law;

- in gome soctors a peossible system of direct appllcation of controls
by member states themssives, with a regular series of reports to
the Coamunity Institutions, leaving. open tha possibility of
referring issuss to the Court of Justice If thess reports Indicated
an unzatistactory slituation,.

The paragraphs above [ndicate that the Commission has carried forward lts
work In tha area of the appllication of the principle of aubsldllrlty.
ovar and above the engagement which It took at the Llsbon European
council to Justify in legigiative proposals the nesd for such action at
Commutnity level. In our view ths two Kéy elements are the nesd for ail
those concernad In the Community Instlitutions to recognise the need to
Justify intervention and the need to examine the intensity of |the mannasr
in which Intervention at Community leve! s proposed. We doj not think
that thore should be a static (nterpratation of these twa Important
concepts, We should not "stop the flim" of Community development. On an
internal basis, the Commission has prepared a more detailed juridice-
technical document Intended to contribute to the definition of the
principie and I(ts bettar application; this document I[s annexed,
Furthermors the Cowmission has already Indicated that thers could be
advantags Inh an Intorinstitutional agreement on this polnt and Is
preparad to suggest a text, It this course sesmed acceptable to the
Pariijament and to the Council,




