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I. INTRODUCTION

Both the Europesn Parliament and the Economic and Sociasl
Committee have issued their Opinions on the Proposal for a
Council Directive to co-ordinate the laws of the Member States
relating to (self-employed) commercial agents, which wag pre-
gented by the Commission to the Council on 17 December 1976( )
In order to take account of these Opinions the Commission has
amended its Proposal for a Directive pursuant %o paragraph
two of Article 149 of the EEC Treaty.

The Opinions of the European Parliament and of the Bcono-
mic and Social Committee express similar views. While recog-
nising the need to give real protection to commercial agents,
both Opinions were critical of the lack of flexibility of the
Proposal for a Directive and the excessive burdens which some
of its provisionms would have imposed upon the principal. Too
much protection could well be detrimental to commercisl agents
if principals ceased to use them because they had become too
expensive. In addition, small and medium-sized businesses

might be seriously impeded in their attempts to develop their
markets.

In amending its Proposal the Commission has taken account
of these Opinions to the fullest extent compatible with the
necessary protection of the commercisl agent. Using those
Opinions as a basis the Commission has made amendments both
of gubstance and of drafting to ites original Propesal. Fur-
ther amendments may be made later.

{1) Opinion of the Economic and Social Committee (ESC) of
24.11.1977, 0J No ¢ 59, 8.3,1978.
Opinion of the European Parliament (EP) of 12.9.1978.
Minutes of Proceedings of 12.9.1978, EP 54.705 (PV 26).



II. COMMENTARY ON THE ARTICLES

Article 2

Reflecting the Opinion of the EP the last sentence indicates clearly
that the commercial agent acts independently. The same point is made in
Article 5(2)(f).

Article 3

As requested by the EP the Directive will not apply to part-time
commercial agents concerned mainly with mail-order sales. This exclusion
is intended to cover particularly those agents who collect group orders.
Very often these agents are married women with families. The Commission
has also excluded all other part-time agents. Most part-time agents are
involved in the mail-order trade and in point of fact there is no reason
to treat the others any differently, particularly as their activities are
of limited scope and do not normally extend beyond their own national
market. No definition is given of “part-time", for practice varies from
country to country. Accordingly the amended Proposal mentions specifically
the practice prevailing in the State in which the intermediary habitually
carries on his activities; thus it adopts a direct connecting factor.

The Commission does not, however, agree with the EP that agents in
the aviation sector should be excluded from the scope of application of
the Directive. It was explained during various meetings that the exclusion
would relate to the sale of airline tickets by travel agencies (1) . The
modifications to the original text having reestablished greater
freedom of contract (see article 35 in particular), the exclusion

of this activity is no longer justified.

(1) EP Debates ~ Minutes of Procesdings. Lwenmbourg - 11.9.1978, P 32.
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Article 4

The first paragraph has been deleted in view of the fact
that Article 3 has been amonded. '

Article 5

In the second paragraph the new provision in subparagraph
(a) deals with one of the most important obligations of ‘the
agent, as requested by the EP. In subparagraph (b) the words
vat all times" have been deleted. They added nothing to the
text; nor would the expression "in good time™, which was
suggested by theESC., Subparagraph (d) has been changed in
some of the language versions to make clear, in accordance
with the wish of the ESC, that the obligation is to keep proper

accounts.
Article 6

As desired by the EP and ESC, the divulging of business
gecrets is not permissible in any circumstances; but they may
be turned to account in certain circumstances.

Article 7

Paragraph three has been deleted as Article T is not
mandatory (see Article 35). '

Article 8
Paragraph three has heen édded at the request of the EP
to enable the principal %o intervene in the action.

Article 10

A drafting improvement suggested by the EP has been
adopted in paragraph 2(b).

Article 11

- In accordance with the wish of the EP, part of the re-
"mung;g?;gyﬂmgy”pgvgatisfied_in kind. 1In other respects the
drafting of the Article has been improved.



Article 12

Subparagraph (b) of the first paragraph provides that
where the %transaction is concluded with a third party by =a
person other than the agent, the agent is entitled to commis-
gion provided the third party was pre%iously acquired as a
client by the agent for transactions of the same kind. This
gshould meet the wishes of the EP and of the ESC.

Article 13 .

As regards transactions which are entered into after the

contract of agency has come to an end, the agent is entitled
to commission if the preparatory work was done by him and the
transaction was entered into within a ressonable period after
the contract came to an end. To make it quite c¢lear that the
second condition applies to each of the two preceding situa-
tions the matter is contained in a paragraph of its own
(paragraph two).

As requested by the EP the text now provides that the
parties are free to fix the period themselves, provided, of
course, that it is reasonable.

Article 15

The EP preferred that in paragraph two(b) the commission
should be expressed to be due if the third party fulfilled
his obligations under the contract (in place of the original

wording "....... the third party has performed hies part of
the transaction.”).

The third paragraph should deal with the case where the
principal and the third paxrty have failed to perform the
whole of their parts of the contract, not the case where
either one or other of them has failed to perform his part.

The fourth paragraph hes now been spli% up into three

subparagraphs and these are set out im the sequence requested
by the EP.
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4

The fifth paragraph has been transferred to_Article
18(1). | |

Article 16

There is a drafting change whichAis due to the amend-

 ments made in Article 5. (See Article 16(1)(a)).

Article»lz

The words "Unless otherwise agreed" have been deleted,
for this Article is not mandatory as between the parties (see
Article 35

Article 18

Paragraph one now consists of the former paragraph five
taken from Article 15. This gives effect to the EP’s wish
that Article 18 should contain all the provisions dealing
with the agent®’s right to be supplied by the principal with
full information concerning the amount of commission due +to
him. Paragraph three had to be adapted because paragraph
one, which is new, has been inserted. In addition, the pro-
visions on confidentiality of business secrets have been ex-
tended to cover the cases dealt with in paragraph two as well

as those in paragraph three. This reflects the wishes of the
EP.

Article 19

, The ESC requested that this Article be recast. This has
peen done and the Article now deals with the case where the
agent’s activities are limited as a result of the principalts
conduct., Paragraph one now gpeaks of the agent's right to
indemnity, not to his entitlement to remuneration.

Paragraphs two and three have been amended so as to

make provision for the amount of the indemnity to be calcu-
lated. ' ' ‘
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Article 21

The EP preferred that this Article be deleted. The
amended text of paragraph two is based on the text proposed
by the Legal Affairs‘Committee of the EP. At the end of the
third paragraph it is now specified that the separate commis—
sion to which the agent is entitled shall become due at the
time when the relevant transactions are agreed upon.

Article 22

As requested by the EP and E3C this Article has been
deleted. It is considered to be inconsistent with the posi-
tion of the asgent as a self-employved person that he should,
in the ingolvency of the principal, or in the event of levy
of execution or assignment of debts; be treated as if he were
an employee. ’

Article 25

This Article is not included in the list of mandatory
provigions set out in Article 35. Accordingly the words
"Unless otherwise agreed" have been deleted.

Article 26

To reflect the wishes of the EP and ESC, paragraph two
provides for shorter periods of notice. The Member States
are, however, free to provide for maximum periods of notice
in relation to contracts which run for a long time. The EP
congidered that the minimum period of notice should be three
months for contracts which run for more than four years. The
Commission takes the view that this is too short for long-
term contracts, The minimum period now provided for is of

gix monthé in relation to contracts which run for more than
ten years,

Article 27

In certain circumstances the parties have the right to
terminate with immediate effect. Paragraph one §32 now takes




account of the views of the EP and ESC by providing that the
contract may be terminated not only because of some serious
fault on the part of the other party but also because he be-
haves in such a way that his conduct is seriously inconsistent®
with his obligations under the contract.

Article 29

As requested by the EP, paragraph two now contains a
further obligation on the part of the agent, namely that when
exercising his right of lien he shall maintain the principal’s
movables and other property in good condition.

Article 30

Paragraphs two, three and four, which deal with the good-
will indemnity and specify the conditions in which it arises,
have been amended so as to take into account the wish of the
EP and ESC that the burden imposed upon the principal when the
contract comes to an end should be reduced.

In paragraph twe the provision rvelating to one—tenth of

the annual remuneration for each year of the life of the con-
tract is now no longer & minimum. The “one-tenth" provision
will apply in normal circumstances. The second'sentence of
parégraph three permits of derogations from that method in
certain cases.

In parasgraph three the maximum amount of the indemnity

has been reduced from two %o one year's average annual remun-
eration.

Paragraph four now providés that the agent is not en-
titled to any indemnity if he terminates the contract without
valid reason. The original Proposal would have allowed him
the indemnity if bhe terminated within the prescribed periods.

Article 31

Subparagraph (¢) has been deleted in consequence of the
amendment of paragraph four of Articls 30.




Article 32

As requested by the ESC a new paragraph seven has been
added to deal with the principal’s right to be paid damages
where the agent acts in breach of the agreement restricting
competition. :

Article 33

This Article indicates the cases in which the parties can
derogate from certain provisions of the Directive. It now

further permits derogation where a company has an annual
turnover in excess of 500.000 EUA. The EP took the view, and
is no doubt right, that in such cases the agent's economic
position should not necessarily attract the full range of pro-
tection contemplated by the Directive.

Article 34

In parasgraph one the limitation periocd is reduced from
four to three years. This gives effect to the EP's view that
the parties should not be under obligation to conserve means
of proof for too long & period of +time.,

Paragraph two has been retained notwithstanding the ESC's
view to the contrary. However, for the reasons set out above
the relevant period has been reduced from ten to five years.

Article 35

This Article lists the provisions from which the parties
are not allowed to derogate if the derogation is detrimental
to the agent, The ESC considered that this Article "is of
fundamental importance® because it "determines how far the

parties can carry the principle of freedom of contract in
commercial agency contracts®, .

The EP comnsidered that the list was too long and “makes
the Directive too inflexible®™, The list has accordingly been
shortened so as %o allow greater flexibility. BEleven pro-
visions which were compulsory are no lomger included among




the compulsory provisions and one provision (Article 24) has
been included so as to avoid any misunderstanding. It may be
that the extent of the reduction will be thought insufficient
but it should be borne in mind that‘any increase in the extent
to which freedom of contract is allowed must have the effect
of curtailing the protection available to the agent.

The list contained in Article 35 does not now include
certain Articles which give expression to fundamental princi-
ples of law e.g. Article 5(1) and Article 10(1). Each party
must observe these fundamental principles; breach of them is
in any event penalised in national law.

Article 36

This Article deals with the bringing into operation of
the Directive by the Member States. It adopts the wording
used in other Proposals for Directives. The new wording
avoids the problems which may have arisen as a result of
setting fixed dates.

In paragraph one, to make the meaning clearer, words have
been added to the effect that the new national laws adopted
in this field will apply immediately %o contracts which are
current at the time when those laws enter into operation.
This is considered desirable from the point'of view of the
agent.
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(Preparatory Acts)

COMMISSION

Amendment to the proposal for a Council Directive to coordinate the laws of the
Member States relating to (self-employed) commercial agents (1)

(Submitted by the Commission to the Council pursuant to Article 149 (2) of the
EEC Treaty on 29 January 1979)

ORIGINAL PROPOSAL AMENDED PROPOSAL

THE COUNCIL OF THE EUROPEAN
COMMUNITIES, :

Having regard to the Treaty establishing the Preamble and recitals unchanged.
European Economic Community, and in particular
Articles 57 (2) and 100 thereof,

Having regard 1o the proposal from the Commission,

Having regard to the opinion of the European
Parliament,

Having regard to the opinion of the Economic and
Social Committee,

Wherceas the restrictions on freedom of establishment
and freedom to provide services in respect of activities
of intermediaries in commerce, industry and small
craft industries were abolished by Council Directive
64/224/EEC of 25 February 1964 (2),;

Whereas the differences in national laws concerning
commercial representation substantially affect the
conditions of competition and the carrying on of that
activity within the Community and are detrimental
both to the protection available to commercial agents
vis-a-vis their principals and to the security of
commercial transactions; whereas, moreover, those
differences arc ‘such as to inhibit substantially
the conclusion und operation of commercial

{) OJ No C 13, 18. 1. 1977, p. 2.
) O] No 56, 4. 4. 1964, p. 869/64.
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representation  contracts where principal and
commercial agent arc established in different Member
States;

Whereas trade in goods between Member States
should be carried on under conditions which are
similar to those of a single market, and this
necessitates approximation of the legal systems of the
Member States to the extent required for the proper
functioning of the common market; whereas in this
regard the rules concerning conflict of laws do not, in
the matter of commercial representation, remove the
inconsistencies referred to above, nor would they
even if they were made uniform, and accordingly, the
proposed harmonization is necessary notwithstanding
the existence of those rules;

Whereas in this matter the legal relationship between
commercial agent and principal must be given
priority of treatment;

Whereas in many cases commercial agents are as a
rule, though in differing degrees, economically in a
weak position vis-a-vis their principals, and it is
accordingly appropriate that in harmonizing and
improving the minimum rules in the laws of the
Member States relating to commercial agents there be
alignment upon the principles set out in Article 117
of the EEC Treaty,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER I

Scope of application

Article 1

1. The harmonization measures prescribed by this
Directive apply to the laws, regulations and
administrative provisions of the Member States
governing the relations between self-employed
commercial agents and their principals.

2. National laws and trade usages which are not
inconsistent with the provisions of this Directive shall
continue to apply to the relations referred to in
paragraph 1.

Article 2

For the purposes of this Directive the.expression
‘commercial agent’” means a self-employed
intermediary who has continuing authority for a
fixed or indeterminate period to negotiate and/or to
conclude an unlimited number of commercial
transactions in the name and for account of another
person (who is hereinafter called ‘the principal’).

Article 1

Unchanged

Article 2

For the purposes of this Directive the expression
‘commercial agent’ means a self-employed
intermediary who has continuing authority for a
fixed or indeterminate period to negotiate and/or to
conclude an unlimited number of commercial
transactions in the name and for account of another
person (who is hereinafter called ‘the principal’). The
agent may arrange bis activities and use bis time as be

thinks fit.
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Article 3

This Directive does not apply:

— to intermediaries who are wage or salary earning
employees within the meaning of Directive
64/224/EEC of 25 February 1964 (!},

— to intermediaries who act in their own name,

— to intermediaries appointed to negotiate or to
conclude in the name of the principal a specified
transaction or a number of specified transactions
only,

— to intermediaries who carry on their activities
in the insurance or credit fields.

Article 4

The Member States are at liberty:

1. not to apply Articles 15 (4), last sentence, 19, 26
(2), 30 and 31 to persons who act as commercial
agents but by way of secondary activity only; the
question whether the activity is carried on in that
way being determined in accordance with
commercial usage in the State whose law governs
the relations between principal and agent;

2. to apply some or all of the provisions of this
Direcrive, as the case requires, to persons who
carry on other trades or professions and who,
although they work for their own account and/or
in their own name, can under the national law be
assimilated to commercial agents.

(1Y O] No 56, 4. 4. 1964, p. 869/64.

Article 3

Unchanged

— to intermediaries who, according to the practice
prevailing in the State in which they habitually
carry on their activities, are regarded as doing so
by way of secondary activity only.

Article 4

The Member States are at liberty:

1. Deleted

2. Unchanged

CHAPTER 1l

Rights and duties of the parties

Article §

1. The commercial agent shall in carrying out his
activities act fairly and in good faith wvis-da-vis his
principal and third parties. He shall perform his
duties with the care which a sound businessman
would exercise.

2. Without prejudice to and in pursuance of the
general duty specified in paragraph 1 the commercial
agent shall:

Article §

1. Unchanged

2. Without prejudice to and in pursuance of the
general duty specified in paragraph 1, the commercial
agent shall:
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{a) at all times supply to the principal the
information he needs in order to conduct the
business satisfactorily, especially as regards the
solvency of third parties in current commericial
transactions of which the agent is aware,

(b) keep separately from his own moneys all sums
received for the principal and pay them over to
him without delay,

(c) keep proper accounts relating to the accounts
receivable and assets of his principal,

(d) look after such property as is given into his
possession with the care which a sound
businessman would exercise,

(e) comply with all instructions given to him by the
principal for attaining the object of the agency,
provided they do not basically affect the agent’s
independence. The agent may arrange his
activities and use his time as he thinks fit.

3. Unless otherwise agreed the commercial agent
may employ the services of commercial agents and
commercial travellers.

Article 6

The commercial agent shall not, even after the
contract has come to an end, divulge to third parties
or turn to account any commercial or industrial
secrets which were disclosed to him or of which he
became aware because of his relationship with the
principal, unless he proves that his doing so is
consistent with the principles of a sound
businessman.

Article 7

1. The commercial agent may carry on business
.for his own account or for account of a third party
provided that business is in goods or services which
do not compete with those for which he was
appointed to represent the principal. In particular he
may undertake to act as commercial agent for
another principal or work for an employer as a
salaried or wage-earning representative,

2. The commercial agent shall obtain the consent
of his principal for the carrying on of any activity for
his own account or for account of a third party if
that activity involves goods or services which
compete with those for which he has been appointed
to represent the principal.

(a) make proper efforts to negotiate or conclude the
transactions entrusted to bhim,

(b) supply the principal with the information he
needs for the satisfactory conduct of his business,
especially as regards the solvency of third parties
who are to the knowledge of the agent involved
in current commercial transactions with the
principal,

(¢) keep separately from his own moneys all sums
received for the principal and pay them over to
him without delay,

(d) keep proper accounts relating to the accounts
receivable and assets of his principal,

(e) look after such property as is given into his
possession with the care which a sound
businessman would exercise,

(f) comply with all instructions given to him by the
principal for attaining the object of the agency,
provided they do not basically affect the agent’s
independence.

3. Unchanged

Article 6

The agent shall not, even after the contract has come
to an end, divulge to third parties or turn to account
in his relations with third parties any commercial or
industrial secrets which were disclosed to him, or of
which he became aware, because of his relationship
with the principal, unless such turning to account is
generally accepted as being consistent with proper
business ethics.

Article 7

1. Unchanged

2. Unchanged
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3. The parties may derogate from the provisions of
paragraphs 1 and 2 and, in particular, agree that the
commercial agent shall not carry on other activities
for account of another principal, for his own account
or as an employee.

Article 8

1.  Where the commercial agent has had to meet a
claim for breach of industrial, commercial or
intellectual property rights over goods or services
forming the subject-matter of his agency he may
claim damages from his principal if the breach was
caused by the principal.

2. The provisions of paragraph 1 shall apply
mutatis mutandis in the event of breach of the rules
of fair competition.

Article 9

1. The commercial agent shall have authority to
negotiate transactions for account of the principal.
He shall have authority to conclude agreements in

respect thereof only where the principal empowers
him to do so.

2. The agent shall be presumed to have authority:

— to receive complaints from third parties where
goods or services supplied are defective, and,
where goods are not accepted, notices that they
are available for collection,

— to protect the principal’s rights to have the means
of proof preserved.

3. Limitations of the agent’s authority shall be
ineffective as against third parties unless they were
aware or ought to have been aware thereof.

Article 10

1. The principal shall in his relations with the
commercial agent act fairly and in good faith. He
shall make available to the commercial agent all the
assistance he needs, having regard to the

circumstances for the performance of his part of the
contract.

3. Deleted

1.  Unchanged

2. Unchanged

3. The commercial agent shall inform the principal
of any legal action taken against the agent in respect
of any such breach as referred to in paragraphs 1
and 2.

Article 9

Unchanged

Article 10

1. Unchanged
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2. Without prejudice to the general duty specified
in paragraph 1, the principal shall make available
to the agent in suitable quantity such materials,
information and documents as are necessary for the
performance of his activities. He shall in particular:

(a) supply the agent with samples, designs, price lists,
printed advertising material, conditions of
contract and other documents relating to the
goods and services for which he has been
appointed agent;

(b) provide the commercial agent with all
information which is requisite for the
performance of the contract, particularly as
regards current and prospective production, and
inform the agent without delay when the principal
foresces that the volume of commercial
transactions that the principal will be able to
execute will be considerably lower than the
commercial agent could normally expect;

(c) inform the commercial agent withour delay of
the acceptance, refusal or, in appropriate cases,
the partial performance of a commercial
transaction.

2. Unchanged

- (a) Unchanged

(b) provide the agent with all information necessary
for the performance of the contract, particularly
as regards current and prospective production,
and -inform the agent without delay when the
principal foresees that the volume of commercial
transactions which the principal will be able to
execute will be considerably lower than the agent
could normally expect; '

(c) Unchanged

CHAPTER 111

Remuneration and reimbursement of expenses

Article 11

1.  The principal shall remunerate the commercial
agent by paying him commission or a fixed sum or
both. Any variable item of remuneration which is
calculated by reference to turnover shall be deemed
to be commission.

2.  The amount of commission shall be agreed
between the parties. In the absence of agreement the
agent shall be entitled to the commission that is
customarily allowed to agents appointed for the goods
or services which form the subject-matter of his
agency in the place where he carries on his activities.
If there is no custom as to the commission the agent
shall be entitled to a fair commission.

3. Agency contracts which exclude the agent’s
right to be remunerated shall be void.

Article 12

1.  The commercial agent shall be entitled to
commission on commercial transactions entered into
during the currency of the contract:

Article 11

1. The principal shall remunerate the commercial
agent. Contracts of agency which exclude the agent’s
right to be remunérated shall be void.

2.  The remuneration may take the form of
commission or of a fixed sum or of both. Part of the
remuneration may be paid in kind. Any variable
remuneration factor which is calculated by reference
to turnover shall be deemed to be commission.

3. The text of paragraph 2 of the original proposal
is to be inserted here. Old paragraph 3 is deleted.

Article 12

1. Unchanged
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{a) where the transaction is procured by the
commercial agent; or

(b) where the transaction is entered into with a third
party with whom the agent has previously
negotiated or agreed a transaction falling within
the terms of his agency; or

(c) where the commercial agent is appointed to
cover a specific geographical area or a specific
group of people and the transaction is entered
into in that geographical area or with a person
belonging to that group, notwithstanding that the
transaction was negotiated or agreed otherwise
than by the commercial agent.

2. The commercial agent shall not be entitled to
the commission referred to in paragraph 1 if by virtue
of Article 13 that commission is payable to another
agent.

Article 13

The commercial agent shall be enttled to
commission on commercial transactions entered into
after the contract has come to an end:

(a) where the transaction was negotiated by him; or

(b) where, the preparatory work having been done
by him, the transaction was entered into mainly
as a result of his efforts during the currency of
the contract; in these cases, however, he shall be
entitled to commission only if the transaction
was entered into within a reasonable period after

the contract came to an end, a ‘reasonable.

period’ being one which is proportionate to the
type of transaction in question and to the volume
thereof.

Article 14

Where the commercial agent is under duty to the
principal to collect payment of moneys, the
commercial agent shall be entitled to a special
conmmission therefor.

Article 15

1. The right to commission arises at the moment
when the principal and the third party enter into the
commercial transaction.

(a) Unchanged

(b) where the transaction is entered into with a third
party whom the agent had previously acquired as
a client for transactions of the same kind; or

(¢) Unchanged

2. Unchanged

Article 13

1. The commercial agent shall be entitled to
commission on commercial transactions entered into
after the contract has come to an end:

{a) Unchanged

(b) where, the preparatory work having been done
by him, the transaction was entered into mainly
as a result of his efforts during the currency of
the contract.

2. In the aforesaid cases, however, he shall be
entitled to commission only if the transaction was
entered into within a reasonable period after the
contract came to an end, a ‘reasonable period’ being
one which is proportionate to the type of transaction
in question and to the volume thereof. The parties
may fix this period by mutual agreement.

Article 14

Unchanged

Article 15

1. Unchanged
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2.  The commission shall be payable upon the
happening of either of the two following events:

(a) as soon as and to the extent that the principal has
performed his part of the transaction, even if he
fails to carry out his obligations fully in the
manner agreed or satisfies. some of them only
partially; or

(b) as soon as and to the extent that the third party
has performed his part of the transaction.

3. If the principal or the third party fails to
perform his part of the transaction in full the amount
of commission due shall be calculated by reference to
the value of that part performed whose value is the

higher.

4.  The parties may agree that so long as the third
party has not performed his obligations the
commission shall be payable at a later time than that
provided for in subparagraph (a) of paragraph 2
above. The commission shall, however, be payable in
all cases not later than the last day of the third
month following the month during which the
principal completed the performance of his part of
the contract. Where the parties agree as aforesaid the
agent shall be entitled to receive a payment on
account, of suitable amount, not later than the last
day of the month following the month during which
the principal completed the performance of his part
of the contract.

5. The principal shall each month supply the
commercial agent with a statement of the amount of
commission earned and the amount of commission
payable. The statement shall set out the essential data
used in calculating the amounts of commission. The
statement shall be prepared promptly and in any
event not later than the last day of the -month
following that in which the commission in question
was earned. The parties may agree that this period
shall be extended to three months.

Article 16

1. The right to commission shall be extinguished:

(a) Where the commercial agent has not fulfilled his
obligations under Article 5§ (2) (a), the principal
having entered into the commercial transaction
without being aware of the third party’s
insolvency and it being established that the third
party has not or will not perform his part of the
transaction; or

2.  The commission shall become due upon the
happening of either of the two following events:

(a) Unchanged

(b} as soon as and to the extent that the client has
fulfilled the obligations laid down in the
conltract.

3. If the principal and the third party have failed
to perform their respective obligations in full, the
amount of commission due shall be calculated by
reference to the value of that part performed whose
value is the greater.

4. (a) The parties may agree that so long as the third
party has not performed his obligations the
commission shall not become due until a later
time than that provided for in subparagraph
(a) of paragraph 2 above.

(b) Where the parties agree as aforesaid, the agent
shall be entitled to reccive a payment on
account, of suitable amount, not later than the
last day of the month following the month
during which the principal completed the
performance of his part of the contract.

(¢) The commission shall, however, in any
eventuality become due, at the latest, on the
last day of the third month following the
month during which the principal completed
the performance of his part of the contract.

5 Transferred to Article 18 (1).

Article 16

1. The right to commission shall be extinguished:

{a) Where the commercial agent has not fulfilled his
obligations under Article 5 (2) (), the principal
having entered into the commercial transaction
without being aware of the third party’s
insolvency and it being cstablished that the third
party has not or will not perform his part of the
transaction; or
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(b) if and to the extent that it has become impossible
to perform the transaction, this being in no way
attributable to the principal; or

(¢) 'if performance of the transaction cannot
rcasonably be required of the principal,
particularly where there exist in relation to the
third party serious grounds for non-performance.

2. Any commission which the commercial agent
has already received for these commercial
transactions shall be refunded.

Article 17

Unless otherwise agreed commission shall be
calculated on the gross amount of the invoice
without deduction of cash discounts, fidelity rebates
or reductions allowed unilaterally by the principal
after entry into the commercial transaction, and
without deduction of incidental expenses such as
costs of transport, packaging, insurance, taxes and
customs charges, unless these incidental expenses are
invoiced separately to the customer.

Article 18

1. The commercial agent shall be entitled to be
supplied with all necessary extracts from the copies
of the principal's books of account, together with
explanations thereof, to enable him to check the
amounts of commission to which he is entitled.
Article 6 shall apply mutatis mutandis.

2. 1f there exist proper grounds for thinking that
the items referred to in paragraph 1 which the
principal has supplied are incorrect or incomplete, or
if the principal refuses to supply them, the agent shall
be entitled to require that either the agent himself or
some person designated by the agent (being a person
qualified for that purpose in accordance with the
requirements of the national law applicable in the
State where the books of account are kept), at the
option of the principal, be given access to the books
of account and the accounting documents for the
purpose of examining them. This right may be
exercised to the extent necessary for checking the
correctness or completeness of the commission
statement or of the said items.

{b) if and to the extent that it has become impossible
to perform the transaction, this being in no way
attributable to the principal; or

(c) if performance of the transaction cannot
reasonably be required of the principal,
particularly where there exist in relation to the
third party serious grounds for non-performance.

2. Unchanged

Article 17

The words ‘Unless otherwise agreed’ have been
deleted.

Article iS

1. The principal shall each month supply the
commercial agent which a statement of the amount
of commission earned and the amount of commission
payable. The statement shall set out the essential data
used i caleulating the amounts of commission. The
statement shall be prepared promptly and in any
event not later than the last day of the month
following that in which the commission in question
was earned. The parties may agree that this period
shall be extended to three months.

2. The commercial agent shall be entitled to be
supplied with all necessary extracts from the copies
of the principal’s books of account, together with
explanations thereof, to enable him to check the
amounts of commission to which he is entitled. (The
last sentence is deleted).

3. If there exist proper grounds for thinking that
the comumission statement referred to in paragraph 1
or the information which the principal has supplied
are incorrect or incomplete, or if the principal refuses
to supply the information, the agent shall be entitled
to require that either the agent himself or some
person designated by the agent (being a person
qualified for that purpose in accordance with the
requirements of the national law applicable in the
State where the books of account are kept), at the
option of the principal, be given access to the books
of account and the accounting documents for the
putpose of examining them. This right may be
exercised to the extent necessary for checking the
correctness or completeness of the commission
statement or of the information supplied by the
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Article 19

1. The agent shall be entitled to remuneration if he
has already fulfilled his obligations under the agency
contract or if he has already taken steps to meet
those obligations, even though the principal has made
no use of his services or has used them to a
considerably lesser extent than the agent could
normally have expected, unless the principal’s
conduct is due to circumstances beyond his control.

2. Usually, in calculating the remuneration referred
to in paragraph 1, account shall be taken of all the
circumstances, the basis being the average monthly
remuneration of the commercial agent during the 12
months before the circumstances described in
paragraph | arose. If the contract was concluded less
than 12 months previously the remuneration shall be
calculated on the basis of the average monthly

remuneration paid during the currency of the-

contract.

3. In applying paragraph 2 the following shall be
taken into account:

(a) the expenses incurred by the commercial agent
for the purpose of setting up the agency and
preparing to commence business;

(b) the amounts which the commercial agent has
saved on expenses, the amounts which he has
earned in.carrying on some other activity and
those which he has deliberately not earned
because he has declined some activity which was
nevertheless suitable.

Article 20

l.  The commercial agent shall not be entitled to
reimbursement of expenses incurred in the usual
course of his activities unless the parties have agreed
otherwise or there is a custom to the contrary.

2. Where, however, the agent incurs expenses in
connection with special activities undertaken on the
instruction or with the consent of the principal, he
shall be entitled to be reimbursed.

principal. The probibition contained in Article 6 shall
apply in the cases referred to in paragraphs 2 and 3
of the present Article.

Article 19

1. The agent shall be entitled to indemnification if
he has already fulfilled his obligations under the
agency contract or if he has already taken steps to
meet those obligations, even though the principal has
made no use of his services or has used them to a
considerably lesser extent than the agent could
normally bhave expected, unless the principal’s
conduct is due to circumstances beyond his control.

2. In calculating the amount of indemnification,
account shall be taken where appropriate of the
amount of any commission paid previously and the
factors mentioned in paragraph (3).

3. Unchanged

Article 20
Unchanged

CHAPTER 1V

Del credere

Article 21

. Every agreement whereby the commercial agent
guarantees in favour of his principal that a third
party will pay the price of goods or services forming
the subject-matter of commercial transactions which
the agent has negotiated or agreed, shall be evidenced
in writing or by cable, telex or telegram. This type of

Article 21

1. Unchanged
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agreement is hereinafter referred to as a del credere
agreement.

2. (a) A del credere agreement covering transactions
which were not negotiated or agreed by the
commercial agent shall be void.

/

(b) A del credere agreement shall be concluded in
relation only to a particular commercial
transaction, or in relation to a series of such
transactions with particular third parties who
are specified in the agreement.

(c) Any del credere agreement which amounts to
an unlimited guarantee on the part of the
commercial agent for transactions falling
within the first sentence of paragraph 1 shall
be void. :

3. The commercial agent shall be entitled to be
paid a separate commission, of reasonable amount,
for transactions entered into to which his del credere
guarantee applies.

4. The parties may derogate from the provisions of
paragraphs 1 to 3 as regards transactions:

(a) in which the place of business of the principal or
of the third party is outside the territory of the
Community or, if the principal or third party has
no place of business, then his place of habitual
residence is outside that territory, or

(b) which the agent has been given full power to
agree and to carry out.

2. A del credere agreement may be concluded only
in relation to a particular commercial transaction, or
in relation to a series of transactions with particular
third parties who are specified in the agreement.

A del credere égreement shall be void if:

{a) it covers transactions which were not negotiated
or agreed by the commercial agent; or

(b) it amounts to a guarantee by the commercial

agent of all the transactions negotiated or agreed
by him.

3. The commercial agent shall be entitled to be
paid a separate commission, of reasonable amount,
for transactions entered into to which his del credere
guarantee applies. Such commission shall become due
at the time when the relevant transactions are agreed
upon.

4, Unchanged

CHAPTER V

Bankruptcy or winding-up of the principal, execution and assignment

Article 22

1. Natural persons whose income is mainly
derived from a commercial agency shall as regards
sums owing to them for remuneration and
reimbursement of expenses be treated as employees
of the principal where bankruptcy or winding-up
proceedings have been opened in respect of the
principal or an arrangement, composition or other
procedure is in progress with the principal’s creditors.

2. The natural persons to whom paragraph 1
applies shall in relations to sums owing to them by
the principal on account of remuneration and
reimbursement of expenses enjoy those rights to
which employces are entitled as regards the amount
of income for which execution cannot issue where
third parties obtain an order for execution against the
principal.

Article 22
Deleted
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3. The provisions of national law relating to
employees shall apply mutatis mutandis to the
natural persons referred to in paragraph 1 as regards
assignment of sums owing to them by the principal
for remuneration and reimbursement of expenses.

4, The Member States may fix maximum figures
of income for purposes of the application of
paragraph 1.

CHAPTER VI

Making of the contract and cessation of the contract

Article 23

Each party shall be entitled to receive from the other
a signed written document setting out the terms of
the contract and any terms subsequently agreed. Any
purported waiver of this right shall be invalid.

Article 24

Article 23 shall apply mutatis mutandis where by
mutual agreement the agency contract is terminated.

Article 25

Subject to. Articles 27 and 28 a contract for a fixed or
determinable period shall terminate upon the
expiration of the period for which it was made.
Unless otherwise agreed a contract for a fixed or
determinable period which continues to be performed
after that period has expired shall be deemed to be
converted into a contract for an indeterminate
period.

Article 26

1. Where the contract is concluded for an
indeterminate period either party may terminate it by
notice. Notice shall be given in writing. The period of
notice shall be the same for both parties.

2. During the first year of the contract the notice
shall be of not less than two months. After the first
year the period of notice shall be increased by one
month for each additional year which has begun. The
Member States may prescribe a maximum period of
notice which shall in no case be less than 12 months.
Periods of notice shall coincide with the end of a
calendar month.

Article 23

Unchanged

Article 24

Unchanged

Article 25

The words ‘Unless otherwise agreed’” have been
deleted from the second sentence.

Article 26

1. Unchanged

2. The period of notice shall not be less than one
month during the first year in which the contract
enters into force. After the first year, it shall be
increased by 14 days for each additional year which
has begun. The Member States may prescribe a
maximum period of notice which shall in no case be
less than six months. Periods of notice shall coincide
with the end of a calendar month.
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Article 27

1. Either party may terminate the contract at any
time:

(a) where the other party has in relation to the
contract committed a fault such that the party
who terminates cannor be required to keep it in
being until the end of the period of notice or
until the end of its agreed period of duration; or

(b) where some circumstance arises which makes it
impossible to perform the contract, or which
seriously prejudices its performance, or which
substantially undermines the commercial basis of
the contract, so that the party who terminates
cannot be required to keep it in being until the
end of the period of notice or until the end of its
agreed period of duration.

2. Termination must be effected vis-d-vis the other
party as spon as the fault becomes known or as soon
as the events which justify termination have occurred.
The party who terminates shall upon request of the
other inform him in writing of the reasons therefor.

3. Where the contract is terminated under
paragraph 1 (a) the party who is at fault shall be
liable in damages to the other.

Article 28

1.  Where one of the parties terminates the contract
or declares that it is at an end, without in either case
observing the proper period of notice provided for by
the contract or by law, and neither of the grounds for
termination set out in Article 27 applies, that party
shall be liable in damages to the other.

2. In the cases referred to in paragraph 1 the
commercial agent shall be entitled to claim a
lump-sum indemnity in lieu of damages where the
contract is terminated by the principal or declared by
him to be at an end. The indemnity shall be
calculated on the basis of the average remuneration
paid to the agent during the period of 12 months
preceding the declaration or termination. If the
contract was concluded less than 12 months
previously the indemnity shall be calculated on the
basis of the average remuneration received during the

Article 27

1. Either party may teminate the contract at any
time:

(a) where the other party has in relation to the
contract conducted himself in a manner which is
seriously inconsistent with his obligations, or has
in relation to the contract committed a serious
faule, with the result that the party who
terminate cannot be required to keep it in being
until the end of the period of notice or until the
end of its agreed period of duration; or

(b) Unchanged

2. Unchanged

3. Unchanged

Article 28

Unchanged
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currency of the contract up to the time when the
relevant event took place. The indemnity shall be
paid for the unexpired period of the contract but
subject to a maximum period of two years.

Article 29

1. Upon cessation of the contract the commercial
agent shall deliver up to the principal the materials
and documents referred to in Article 10 (2) unless he
has disposed of them in the normal course of
business.

2. 'To secure the rights of the commercial agent as
regards  remuneration and reimbursement of
expenses, he shall have a lien over such movables and
other property of the principal as are in his
possession pursuant to the contract, which lien shall
continue after cessation of the contract.

Article 30

1. After cessation of the contract the commercial
agent or his heirs shall be entitled to require payment
by the principal of a goodwill indemnity:

(a) where the agent has brought new customers to

the principal or has appreciably increased the
volume of business with the existing customers;
and

(b} where as a result thereof substantial benefits will
continue to accrue to the principal; and

{c) where, notwithstanding Article 13, the cessation
of the contract results in his not receiving
remuneration for transactions negotiated or
agreed, after the contract has come to an end,
between the principal and the customers referred
to in subparagraph (a) above.

2.  The goodwill indemnity shall be reasonable in
amount having regard to.all the circumstances. It
shall be equal to not less than one-tenth of the
annual remuneration calculated on the basis of the
average remuneration during the preceding five years,
including transactions on which commission arises
under Article 13, multiplied by the number of years
for which the contract has been in existence. If the
contract was concluded less than five years
previously the indemnity shall be calculated on the
average remuneration received during the period
which has actually run.

3. The amount of the indemnity shall not exceed
twice the average annual remuneration calculated in

Article 29

1.  Unchanged

2. To secure the rights of the commercial agent as
regards remuneration and reimbursement of
expenses, he shall have a lien over such movables and
other property of the principal as are in his
possession pursuant to the contract, which lien shall
continue after cessation of the contract. - When
exercising this right, the agent shall maintain the
principal’s movables and other property in good
condition.

Article 30

1. Unchanged

2. The words ‘not less than’ have been deleted
from the second sentence.

3. The amount of the indemnity shall not exceed
the average annual remuneration calculated in the
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the manner provided in paragraph 2. Subject always
to this maximum, either party may request that the
amount of the indemnity be calculated otherwise
than as provided in paragraph 2 where, having regard
to all the circumstances, it would be equitable so to
calculate it.

4,  Where the agent terminates the contract by
notice the period of which is consistent with the
period of notice required by the contract or by law,
he shall be entitled to an indemnity not exceeding the
amount provided for in paragraph 2. If such
termination is justified having regard to the
principal’s conduct, or for reasons which are
particular to the agent, such that the agent cannot be
required to continue his activities, the indemnity may
be fixed at the maximum amount provided for in
paragraph 3 if this is equitable.

5. The right to goodwill indemnity shall not by
prior agreement be contracted out of or restricted. It
may be exercised only during the period of three
months following cessation of the contract.

6. The right to indemnity provided for in Article
28 shall not affect the right to goodwill indemnity.

Article 31

No claim to goodwill indemnity shall arise:

(a) where the principal terminates or could have
terminated the contract under Article 27 (1) (a),

(b) where the principal maintains the contract on
foot with the agent’s successor who was
introduced by the agent himself or by his heirs,
the successor being from the legal point of view
substituted entirely in the place of the agent,

(c) where the agent terminates the contract without
giving notice of the proper duration required by
the contract or by law and without proper
grounds under Article 27 (1).

Article 32

1. Any agreement restricting the business activities
of the commercial agent following cessation of the
contract shall be in writing, and in default thereof
shall be void. This type of agreement is hereinafter
referred to as an agreement restricting competition.

2. An agreement restricting competition shall
apply only in relation to the geographical area or

manner provided in paragraph 2. Subject always to
this maximum, either party may request that the
amount of the indemnity be calculated otherwise
than as provided in paragraph 2 where, having regard
to all the circumstances, it would be equitable so to
calculate it.

4. If the agent terminates the contract he shall not
be entitled to goodwill indemnity wunless the
termination of the contract was justified having
regard to the principal’s conduct or to circumstances
peculiar to the agent, such as age or illness, in
consequence of which he cannot be required
to continue his activities.

5. Unchanged

6. Unchanged

Article 31
Unchanged
(a) Unchanged
(b) Unchanged
(c) Deleted
Article 32

{.  Unchanged

I~

Unchanged
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group of persons entrusted to the commercial agent
and to the goods and services covered by his agency
at the time when the contract came to an end.

3.  An agreement restricting competition shall be
valid for not more than two years after cessation of
the contract.

4,  Subject to the provisions of paragraph 5 the
principal shall pay to the commercial agent a suitable
indemnity so long as the agreement restricting
competition is in force. The indemnity shall be
calculated on the basis of the remuneration of the
commercial agent and shall have regard to all the
circumstances of the case.

5. {(a) Where the principal terminates the contract
under Article 27 (1) (a) the agreement
restricting competition shall continue effective
but the agent shall not be entitled to the
indemnity.

(b

Where the commercial agent terminates the
contract under Article 27 (1) (a) the agreement
restricting competition shall apply unless
terminated by him. Such termination shall be
effected in writing.

(¢) Where either party terminates the contract
under Article 27 (1) (b) or thereunder declares
it to be at an end, the other party may
terminate the agreement restricting competi-
tion. Such termination shall be effected in
writing.

6. Before the contract has come to an end the
principal may terminate the agreement restricting
competition and, if he does so, shall after the
expiration of six months from the time when he gave
notice of termination no longer be under obligation
to pay the indemnity referred to in paragraph 4.

3. Unchanged

4. Unchanged

5. Unchanged

6.  Unchanged

7. The principal shall be entitled to damages if the
agent fails to observe the no-competition agreement.

CHAPTER VII

General and final provisions

Article 33

1.  Where the commercial agency is undertaken by
a company or legal person whose most recent annual
accounts show that it has a paid-up capital exceeding
the equivalent of 100 000 European units of account,
the parties may derogate from the provisions of
Articles 15 (4), 19, 21, 26 (2) and 30.

Article 33

1.  Where the commercial agency is undertaken by
a company or legal person whose most recent annual
accounts show that it has a paid-up capital exceeding
the equivalent of 100 000 European units of account,
or whose annual turnover exceeds 500 000 European
units of account, the parties may derogate from the
provisions of Articles 15 (4), 19, 21, 26 (2) and 30.



2.3.79

Official Journal of the European Communities

No C 56/21

ORIGINAL PROPOSAL

AMENDED PROPOSAL

2. The European unit of account (EUA) means the
unit of account defined in Commission Decision No
3289/75/ECSC of 15 December 1975 (*).

Article 34

1. Claims which arise under the foregoing
provisions shall be subject to a limitation period of
four years. The limitation period shall begin to run
from the end of the year during which the claim
arose.

2. As regards claims which arise during the last 10
years of the contract for commission which has not
been included in the statement referred to in Article
15 (5), or for reimbursement of expenses under Article
20, the limitation period shall begin to run from the
end of the year during which the contract came to an
end.

Article 35

1.  Any stipulation whereby the parties derogate, to
the detrimént of the agent, from the provisions next
hereinafter mentioned shall be void: Articles 5 (1), 8,
10 (1), 10 (2) (b) and (c), 11 (1) and (3), 12 (1), 13,
14, 15, 16 (1), 18, 19 (1) and (2), 20 (2), 21 (1), (2)
and (3), 23, 26, 27, 28, 29 (2), 30, 32 and 34.

2. In addition to the cases of derogation permitted
under Article 21 (4) and Article 33, the parties may
derogate from the compulsory provisions specified in
the foregoing paragraph in relation to those activities
which the commercial agent carries on outside the
Community.

Article 36

1. The Member States shall before 1 January 1980
adopt and publish the provisions which are necessary
to comply with this Directive and' shall inform the
Commission thereof immediately. They shall apply
those provisions from 1 July 1980.

2. From the time of notification of this Directive
the Member States shall inform the Commission, in

(1) O] No L 327,19. 12. 1975.

2. Unchanged

Article 34

1. Claims which arise under the foregoing
provisions shall be subject to a limitation period of
three years. The limitation period shall begin to run
from the end of the year during which the claim
arose.

2. As regards claims which arise during the last
five years of the contract for commission which has
not been included in the statement referred to in
Article 18 (1), or for reimbursement of expenses under
Article 20, the limitation period shall begin to run
from the end of the year during which the contract
came to an end.

Article 35

. Any stipulation whereby the parties derogate, to
the detriment of the agent, from Articles 8, 10 (2) (c),
12 (1) (a), 15, 18, 19, 21 (1), (2) and (3), 23, 24, 26,
27,28, 29 (2), 30, 32 and 34 shall be void.

2. Unchanged

Article 36

1. The Member States shall within 18 months
from notification of this Directive bring into force the
laws, regulations and administrative provisions which
are necessary 1o enable them to comply with it and
shall inform the Commission thereof immediately.
Such provisions shall, immediately upon entering into
force, apply to contracts which are then current.

2 The Member States shall communicate to the
Commission the texts of the main provisions which
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good time to enable it to communicate its
observations, concerning the draft laws, regulations
and administrative provisions which they plan to
adopt in the field governed by this Directive.

Article 37

This Directive is addressed to the Member States.

they incorporate into their internal laws in the field
governed by this Directive.

Article 37

Unchanged






