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EXPLANATORY MEMORANDUM

1. INTRODUCTION

Terrorism constitutes one of the most serious threats to democracy, to the free exercise of
human rights and to economic and social development. Terrorism can never be Justified,
whatever the target and the place where the offence is prepared or committed.

This has never been clearer than in the terrible aftermath of the unprecedented, tragic and
murderous terrorist attacks against the people of the United States of America on ]1
September 2001. These cowardly attacks highlight the need for an effective response to
terrorism at the level of the European Unijon.

The European Union has set itself an objective in the Treaty on European Union to provide
citizens with a high level of safety within an Area of Freedom, Security and Justice. This
proposal, combined with the proposal to replace extradition within the European Union with a
European Arrest Warrant, is a key element of the Commission’s contribution to achieving this
objective in the context of the fight against terrorism.  Jt is vitally important that Member
States of the European Union have effective criminal laws in place to tackle terrorism, and
that measures are taken to enhance international CO-operalion against terrorism.

This proposal does not relate only to acts of terrorism directed at Member States. It also
applies to conduct on the territory of the European Union which can contribute to acts of
terrorism in third countries. This reflects the Commission’s commitment to tackle terrorism
at a global as well as European Union level. Indeed, the Commission is working closely with

Member States and third countries to combat international terrorism within the framework of

international organisations and existing international co-operation mechanisms, particularly
the United Nations and the G8, with a view to ensuring the full implementation of all relevant
international instruments.

The European Union and its Member States are founded on respect for human rights,
fundamental freedoms, the guarantee of the dignity of the human being, and the protection of
the these rights, both as regards individuals and institutions. Furthermore, the right to life, the
right to physical integrity, the right to liberty and security and the right to freedom of thought,
of expression and information are included in Articles 2, 3, 6, 10 and 11 of the Charter of
Fundamentals Right of the European Union' (Nice, 7 Decerber 2000).

Terrorism threatens these fundamental rights. There is hardly a country in Europe which has
not been affected, either directly or indirectly, by terrorism. Terrorist actions are liable to
undermine the rule of law and the fundamental principles on which the constitutional
traditions and legislation of Member States’ democracies are based, They are committed
against one or more countries, their institutions or people with the aim of intimidating them

and seriously altering or destroying the political, economic or social structures of those
countries,

Terrorism takes different forms, ranging from murder, through bodily harm and threats to
people's lives and kidnappings and on to destruction of property and damage to public or
private facilities. Terrorism causes suffering to the victims and those around them. It destroys

! 0] C 364, 18.12.2000, p.1.

PR RVEVEY)



v wovE DU LU ada AU

their personal hopes and expectations and the material basis of their livelihood, inj uring them,
inflicting psychological torture and causing death.

Terrorism has a long history behind it, but what makes modern-day terrorism particularly
dangerous is that, unlike terrorist acts in the past, the actual or potential impact of armed
attacks is increasingly devastating and lethal. This can result from the growing sophistication
and ruthless ambition of the terrorists themselves, as demonstrated most recently by the
horrific events in the United States on 11 September, Alternatively, it can result from
technological developments (and easy access to information about these developments),
whether in the traditional arms and explosives areas or in the even more terrifying fields of
chemical, biological and nuclear weapons. In addition, new forms of terrorism are emerging.
There have been several recent occasions where tensions in international relations have led to
a spate of attacks against information systems. More serious attacks could lead not only to
serious damage but even, in some cases, to loss of life.

The profound changes in the nature of terrorist offences highlight the inadequacy of
traditional forms of judicial and police cooperation in combating it. Increasingly, terrorism
stems from the activities of networks operating at international level, which are based n
several countries and exploit legal loopholes arising from the geographical limits of
investigations, sometimes enjoying extensive logistical and financial support. Given that there
are no borders within the European Union and that the right of free movements of people is
guaranteed, new measures in the fight against terrorism must be taken.

Terrorists might otherwise take advantage of any differences in legal treatment in the different
Member States. Today, more than ever, steps are needed to combat terrorism by drawing up
legislative proposals aimed at punishing such acts and strengthening police and judicial
cooperation, ‘

The objective of this Communication is to reinforce criminal law measures to combat
terrorism. For that purpose, a proposal for a Framework Decision is submitted. Its objective is
the approximation of the laws of the Member States regarding terrorist offences in accordance
with Article 34(2)(b) of the Treaty on European Union (TEU).

2. INTERNATIONAL AND EU LEGAL INSTRUMENTS

. The first steps in the fight against terrorism were made under the ‘auspices of the United
Nations, which promoted the Convention on offences and certain other acts committed on
board aircraft (Tokyo, 14-9-1963). After this Convention some other conventions and

protocols relating to terrorist acts were promulgated. The following are worth mentioning:

= Convention for the Suppression of Unlawful Seizure of Ajrcraft [Hijacking Convention]
(The Hague, 16-12-1970);

— Convention for the Suppression of Unlawful Acts against the Safety of Aircraft (Montreal,
23-9-1971); ,

— Convention on the Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents (New York, 14-12-1973);

— Convention against the Taking of Hostages (New York, 17-12-1979);

- Convention on the Physical Protection of Nuclear Materials (Vienna, 3-3-1980);
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— Protocol for the Suppression of Unlawful Acts of Violence at Alrports serving
International Aviation, complementary to the Convention for the Suppression of Unlawful
Acts against the Safety of Aircraft (Montreal, 24-2-1988);

— Convention for the Suppression of Unlawful Acts against the Safety of Maritime
Navigation (Rome, 10-3-1988);

~ Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms
Located on the Continental Shelf (Rome, 10-3-1988);

— UN Convention for the Suppression of Terrorist Bombings (New York, 15-1 2-1997);
~ UN Convention for the Suppression of F inancing Terrorism (New York, 9-12-1999).

These two last Conventions are particularly important. Article 2 of the Convention for the
Suppression of Terrorist Bombings provides that any person commits an offence if that
person unlawfully and intentionally delivers, places, discharges or detonates an explosive or
other lethal device in, into or against a place of public use, a State or government facility, a
public transportation system or an infrastructure facility with the intent to cause death or
serious bodily injuries; or with the intent to cause extensive destruction of such a place,
facility or system, where such destruction results in or is likely to result in major economic
loss. The Convention for the Suppression of F inancing Terrorism states that is an offence to
provide or collect funds, directly or indirectly, unlawfully and intentionally, with the intent to
use them or knowing that they will be used to commit any act included within the scope of the
previous]y mentioned Conventions (apart from the Convention on offences and certain other
offences committed on board aircraft, which is not included). This means that, even though in
most of those conventions the words “terrorism” or “terrorist acts” are not mentioned, they
are related to terrorist offences .

However, with regard to existing internafional Convéntions, the most significant effort in the
fight against terrorism, has been the European Convention on the Suppression of Terrorism
(Strasbourg, 27-1-1977) under the mandate of the Council of Europe.” This is the first
Convention in which terrorism is treated generically, at least in the sense that jt gives a list of
terronist acts. This convention does not consider this kind of offence as political offences, or
as offences connected with a political offence, or as offences inspired by political motives.
This is important for the purpose of the application of the conventions on extradition.

Articles 1 and 2 contain a list of offences considered to be terrorist acts. Article 1 refers to
offences within the scope of the Convention for the Suppression of Unlawful Seizure of
Aircraft (The Hague, 1970) and the Convention for the Suppression of Unlawful Acts against
the Safety of Civil Aviation (Montreal, 1971), which refer to certain terrorist acts,
Furthermore, offences involving an attack against the life, physical integrity or liberty of
internationally protected persons (including diplomatic agents), offences involving
kidnapping, taking of a hostage, serious unlawfu] detention, use of 2 bomb, grenade, rocket,
automatic firearm or letter or parcel bomb, if this use endangers persons appear in the same
list. Article 2 extends the concept of terrorist act to other offences such as those which involve
an act of violence, other than one covered by Article 1, against the life, physical integrity or

liberty of & person (paragraph 1); and against property if the act created a collective danger for
persons (paragraph 2).

2 STE n° 90.
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criminal matters including pre-judgement decisions i crimina] matters relating to terrorist
offences and the implementation of the “European search and arrest warrant”, and to
approximate legislative provisions establishing minimum rules at European level relating to
the constituent elements and penalties in the field of terrorism.
Finally, regarding approximation of rules on criminal matters in the Member States, Article
31 (e)'° of the TEU calls for the adoption of measures establishing minimum rules relating to
the constituent elements of criminal acts and to penalties in the field of terrorism, which is
also mentioned in Paragraph 46 of the Action Plan of the Council and the Commission on
how best to implement the provisions of the Treaty of Amsterdam on an area of freedom,
security and justice’' (3 December 1998). This is the aim of this Framework Decision:
implementing Article 31 (e) of the TEU by approximating Member States’ legislation
concerning terrorist offences . .

Additionally to Title IV of the TEU establishing the appropriate instruments for the fighting
of terrorism at the Union’s level and to coordinate action on an international level, the
Union’s commitment to contribute towards the emergence of a strong, sustained and global
action against terrorism may require a political dialogue with or an action in relation to a non-
member State as well as co-ordination of Member States in international organisations and on
international conferences. Without prejudice to the measures undertaken in the field of police
and judicial cooperation, the addressing of all security aspects may call for complementary
actions under, for example, the Common Foreign and Security Policy in order to enhance
impact and ensure consistency of the Union’s external relations.

3. MEMBER STATES LEGISLATION CONCERNING TERRORISM

In the European Union there are different situations in Member States in relation )
legislation related to terrorism. Some have no specific regulations on terrorism. In these
states, terrorist actions are punished as common offences. In other member States there are
specific laws or legal instruments concerning terrorism where the words “terrorism™ or
“terrorist” are expressly mentioned and where some terrorist offences are expressly typified.
This is the case in France, Germany, Italy, Portugal, Spain and the United Kingdom.

Most terrorist acts are basically ordinary offences which become terrorist offences because of
the motivations of the offender. If the motivation is to alter seriously or to destroy the
fundamental principles and pillars of the state, intimidating people, there is a terrorist offence.
This point of view has been incorporated in Member States legislation concerning terrorism.
Although the wording is different, they are essentially synonymous with each other.

The Criminal Code and the Code of Criminal Procedure in Greece have been substantially
reshaped following the recent adoption of law no. 2928 of 27 June 2001 The French

In this Article organised erime and i}licit drug trafficking arc also mentjoned and the Union is dealing
with both of them. Concerning organised crime we should take into account the Joint Action 2)
December 1998 on making it a criminal offences to participate in a criminal organisation in the MS of
the EU. Regarding illicit drug trafficking the Commission presented a proposal for & Council
Framework Decision laying down minimum provisions on the constituent elements of criminal acts and
penalties in the field of illicit drug wafficking (COM (2001) 259 final, 23 May 2001).

" 01C19,23.01.1999, p.1.
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Crimina) Code'? refers to terrorist acts as those that can alter seriously public order through
threat or terror. The Portuguese Criminal Code® mentions prejudice to national interests, to
alter or to disturb State’s institutions, to force public authorities to do or not to do something,
and to threaten individuals or groups. The Spanish Criminal Code', as in France and
Portugal, alludes to the aim of subverting the constitutional order and altering seriously public

The UK legislation, Terrorism Act 2000,'¢ is the largest piece of terrorist legislation in the EU
Member States. Terrorism is defined as meaning the use or threat of action where “the use or
threat is designed to influence the govenment or to intimidate the public or a section of the
public” and “the use or threat is made for the purpose of advancing a political, religious or
ideological canse™; and that the action includes, among others, “serious violence against a

person”, “serious damage to property” or “creating a serious risk to the health or safety of the

public or a section of the public™.

4. A PROPOSAL FOR A FRAMEWORK DECISION

In view of Article 31 (e) of the TEU, the legal background previously mentioned, arrd the fact
that only six Member States have legal instruments covering terrorism, the present proposal
for a Framework Decision for the approximation of the substantive laws of the Member States
is clearly necessary. It concerns constituent elements and penalties in the field of terrorism,
ensuring that terrorist offences will be punished by effective, proportionate and dissuasive
criminal penalties. As a direct result, it will also facilitate police and judicial cooperation,
since comumon definitions of offences should overcome the obstacles of double criminality
requirement as long as it is a prerequisite for certain forms of judicial assistance. Furthermore,
the existence of a common framework in the fight against terrorism in the EU will facilitate
closer cooperation with third countries.

The key concept on which this proposal is based is the concept of a terrorist offence.
Terrorist offences can be defined as offences intentionally committed by an individual or a
group against‘%ne or more countries, their institutions or people, with the aim of intimidating
them and seriously altering or destroying the political, economic, or social structures of a
country. The implication is that legal rights affected by this kind of offence are not the same
as legal rights|affected by common offences. The reasoning here is that the motivation of the -
offender is different, even though terrorist offences can usually be equated in terms of their
practical effect with ordinary criminal offences and, consequently, other legal rights are also

affected. In fEllCt, terrorist acts usually damage the physical or psychological integrity of

ndividuals or groups, their property or their freedom, in the same way that ordinary offences -

do, but terrorist offences go further in undermining the structures previously mentioned. For

12 Art 42111 : « Constituent des acts de terrorism, lorsqu’elles sont intentionnellement en refation avec
une enterprise individuelle ou collective ayant pour but the troubler gravement I'ordre public par
I"intimidation ou la terreur. .. ». '

13 Art. 300 «...visem prejudicar a integridade ou a independéncia nacionais, impedir, alterar ou
subverter o funcionamiento das institugBes do Estado previstas na Constitwigdo, forcar a autoridade
piblica a praticar um acto, a abster-se de o praticar ou a tolerar que se pratique, ou ainda intimidar
Certas pessoas, grupo de pessoas ou a populaglo em geral... »,

M At 571]: « ..cuya finalidad sea la de subvertir e] orden constitucional o alterar gravemente la paz
publica..| ». ‘
1 Arts. 270 bis, 280, 289 bis : « eversione dell’ordine democratico ».

Terrorism Act 2000 : www.uk-legisiation.hmso.gov.uk/acts/acts2000/200000] 1 htm
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this reason, terrorist offences and ordinary offences are different and affect different legal
nghts. Therefore it seems appropriate to have different and specific constituent elements and
penalties for such particularly serious offences.

On the other hand, directing, creating, supporting or participating fo a terrorist group must be
considered independent criminal acts and must be dealt with as terrorist offences. In order to
define the concept of a terrorist group we have to take into account the Joint Action of
21.12.1998 making it a criminal offence to participate in a criminal organisation in the
Member States of the European Union, where terrorism is expressly mentioned.'” Article 1
defines the criminal organisation as a structured association, established over a period of time,
of more than two persons, acting in concert with a view to committing certain types of
offence, which are subject to the penalties specified in the mentioned article. Consequently,
and following that definition, we can say that a terrorist group is a structured organisation,
established over a period of time, of more than two persons acting in concert to commit
terrorist acts.

This Framework Decision covers all terrorist offences prepared or committed within the
borders of the European Union, whatever their target, including terrorist acts against interests
of non EU Member States located in the EU.

Common definitions of offences and pemalties are proposed. The proposal also contains
provisions on liability and penalties for legal persons, jurisdiction, victims and exchange of
information between Member States.

5. LEGAL BASIS

Article 29 of the TEU establishes that the Unjon’s objective shall be to provide citizens with a
level of safety within an area of freedom, security and justice by developing common action
among the Member States in the fields of police and judicial cooperation, and by preventing
and combating terrorism. The same Article provides for approximation, where necessary, of
rules on criminal matters in the Member States, in accordance with Article 31(e). This Article
states that common action on judicial cooperation in criminal matters shall include
progressively adopting measures establishing minimum rules relating to the constituent
elements of criminal acts and to penalties in the field, among other offences, of terrorism.

Article 34(2)(b) of the TEU refers to framework decisions as the instruments to be used for
the purpose of approximation of the laws and regulations of the Member States. Framework
decisions are binding on the Member States as to the result to be achieved but leave to the
national authorities the choice of the form and methods. This proposal will not entail financial
implications for the budget of the European Community.

6. THE FRAMEWORK DECISION: ARTICLES

Article 1 (Subject matter)

v OJ L 351, 29.12.1998, p.1: “Whereas the Council considers that the seriousness and development of
certain forms of organised crime require strengthening of cooperation between the MS of the EU,

particularly as regards the following offences: drug trafficking, trafficking in human beings,
terrorism...”
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The subject of this Framework Decision is to implement Article 31(e) TEU, which provides
that common action on judicial cooperation in criminal matters shall include adopting

measures establishing minimum rules relating to the constituent elements of criminal acts and
to penalties mn the field of terrorism.

This will help to achieve the Union's objective, expressed in Article 29 TEU, of providing
citizens with a high level of safety within an area of freedom, security and justice.

Article 2 (Scope)

Article 2 provides four criteria to limit the scope of this Framework Decision. Apart from the
territoriality principle (the offence is committed or prepared in whole or in part within a
Member State) and active personality principle (the offence is commirted by a natiopal of a
Member State or for the benefit of a legal person established in a Member State), offences
also fall under this Framework Decision when they are committed against institutions or
people of a Member State.

Article 3 (Terrorist Offences)

Article 3 provides a broad list of terrorist offences, indicating when they are to be regarded as
terrorist offences and terrorist offences related to terrorist groups. Article 3 puts on the
Member States an obligation to ensure that these offences will be punishable as terrorist
offences .

Paragraph 1 contains a list of the most serious terroristoffences. Many of them will probably
be regulated as common offences in the Member States’ criminal codes. The Framework
Decision requests that when they are intentionally committed by an individual or a group
against one or more countries, their institutions or people (people refers to all persons,
including minorities), with the aim of intimidating thern and seriously altering or destroying
the political, econornic, or social ‘structures of those countries; they must be qualified as
terrorist offences. It is worth mentioning, among them, murder; bodily injuries; kidnapping;
hostage taking; threats; extortion; theft; robbery; fabrication, possession, acquisition,
transport or supply of weapons or explosives; unlawfu] seizure of or damage to state or
government facilities, means of public transport, infrastructure facilities, places of public use,
and property (both private and public). This could include, for instance, acts of urban
violence. '

Although terrorist offences committed by computer or electronic devices are apparently less
violent they can be as threatening as the offences previously mentioned, endangering not only
life, health or safety of people but the environment as well. Their main characteristic is that
their effect is intentionally produced at a distance from the perpetrators, but their
consequences may also be much more far reaching. Therefore, terrorist offences covering the
release of contaminating substances or causing fires, floods or explosions; interfering with or
disrupting the supply of water, power or other fundamental resource; and interference with an
information system are included under paragraphs 1 (h),(i) and ). '

For the purpose of this Framework Decision, “means of public transport” shall mean all

- facilities, conveyances and instrumentalities, whether publicly or privately owned, that are

used 1n or for publicly available services for the transportation of persons of cargo. This 1s
also the definition of public transportation system in Article 1(6) of the 1998 UN Convention
for the Suppression of Terrorist Bombing. “Information system” shall mean computers and

Wiuiu
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electronic communication networks, as well as computer data stored, processed, retrieved or
transmitted by them for the purposes of their operation, use, protection and maintenance.

Finally, paragraphs 1(I) and (m) refer to those terrorist acts committed in relation to terrorist
groups, such as directing, promoting of, supporting of and participating in a terrorist group
which are considered terrorist offences.

Paragraph 2 contains the definition of “terrorist group” as a structured organisation,
established over a period of time, of more than two persons, acting in concert to commit the
terrorist offences referred to in paragraph 1 (a) to (k).

The wording of this Article allows Member States decide how to introduce the precise
definition of the offences in order to implement this Framework Decision.

Article 4 (Iustigating, aiding, abetting and attempting)

Article 4 puts an obligation on Member States to ensure that instigating, aiding, abetting and
attempting 10 commit terrorist offences are punishable.

Article 5 (Penalties and sanctions)

Article 5 concerns penalties. Paragraph 1 indicates that the offences and conduct referred to in
Articles 3 and 4 shall be punishable by effective, proportionate and dissuasive penalties.

The scope of the penalties (paragraph 2) is rather broad in view of the different terrorist
offences and penalties for terrorism existing in the Member States. The highest penalty is a
period of deprivation of liberty of no less than twenty years (murder) and the lowest is a
period of no less than two years (extortion, theft, robbery and threatening to commit some

offences) The possibility of imposing ancillary or alternative sanctions such as community

service, limitation of certain civil or political rights or publication of all or part of a sentence
as regards to offences and conduct referred to in Articles 3 and 4 is also made avatilable in
paragraph 3.

Paragraph 4 indicates that finés could also be imposed.
Article 6 (Aggravating circumstances)

Article 6 establishes . aggravating circumstances in case the offence is committed with
particular ruthlessness, affects a large number of persons or js of a particular serious and
persistent nature, or is committed against Heads of State, Government Ministers, any other
internationally protected person, elected members of parliamentary chambers, members of
regional or local governments, judges, magistrates, judicial or prison civil servants and police
forces. Internationally protected persons shall have the same meaning as Article 1 of the 1973
Convention on the Prevenetion and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents.

Article 7 (Mitigating circumstances)

Article 7, taking into account the Council Resolution of 20 December 1996 on individuals
who cooperate with the judicial process in the fight against international organised crime,'?

8 0IC 10, 11.01.1997, p.1.
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Article 8 (Liability of legal persons)

In line with the approach taken in 2 number of legal instruments adopted at EU level to
combat different types of criminality, it is necessary also to cover the situation in which legal
persons are involved in terrorist offences . Article 8 therefore contains provisions for holding
a legal person liable for the offences or conduct envisaged by Articles 3 and 4, committed for
their benefit by any person with certain leading positions, acting either individually or as a
part of the organ of the legal person. The term hability should be construed so as to include
either criminal or civil liability,

Article 9 (Sanctions for legal persons)

Article 9 sets out a requirement for penalties for legal persons held liable for the offences or
conduct referred to in Articles 3 and 4. It requires effective, proportionate and dissuasive
penalties, where the minimum obligation is to impose criminal or non
penalties that typically could apply to legal persons are also indicated.

Article 10 (Jurisdiction)
Article 10 contains procedural provisions on jurisdiction.

Paragraph 1 establishes a series of criteria conferring jurisdiction to prosecute and investigate
cases involving the offences or conduct referred to in this Framework Decision. A Member
State shall establish its jurisdiction in four situations:

a)  where the offence is committed in whole or in part on its territory, irre3pecﬁve of the .
‘ status or the nationality of the person involved (territoriality principle),

b) where the offender is a national of that Member State (active personality principle),

c) where the offence is committed for the benefit of a legal person established in the

territory of that Member State,
d) when the offence is committed against its institutions or people.
Given that not all Member States’ legal traditions recognise extraterritorial Jurisdiction for all
types of criminal offences, paragraph 2 allows them not to apply the rules on jurisdiction set
out in paragraph 1 as regards the situations covered by paragraph 1(b), (c) and (d).
Paragraph 3 states that the Member States shall inform the Council’s Genera] Secretariat
where they decide to apply Paragraph 2.

11
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Article 11 (Extradition and prosecution)

A Member State which does not extradite its own nationals must take the necessary measures
1o establish its jurisdiction over and, where appropriate, prosecute the offences concerned
when committed by its own nationals on the territory of another Member State or against
another Member State’s institutions or people. This article does not regulate relations
between Member States and third countries, which could be dealt with in international
mstruments. ’ :

Article 12 (Cooperation between Member States)’

Article 13 (Exchange of information). _

Article 13 (1) stresses the importance of having appointed points of contact for the purpose of
exchanging information between Member States. Paragraph 2 provides for the circulation of
information on which points of contact have been appointed for the purpose of exchanging

information pertaining to these offences.

Paragraph 3 provides for the exchange of information between Member States relating to the
future commission of a terrorist offence to enable the adoption of appropriate measures to
prevent the commission of the offence.

Article 14 (Protection and assistance to victims)

12
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Victims of certain kind of terrorist offences (e.g. threats, extortion) are vulnerable. Therefore,
it is appropriate for each Member State to ensure that mvestigation or prosecution not be
dependent of the report or accusation made by a person subject to the offence.

Article 15 (Implementation and reports)
Article 15 concerns the implementation and follow-up of this Framework Decision.

Paragraph 1 requires the Member States to take the necessary measures to comply with this
Framework Decision by 31 December 2002.

Paragraph 2 requires the Member States to transmit by that date to the General Secretariat of
the Council and to the Commission the provisions transposing the obligations imposed on
them under this Framework Decision into national law. On that basis the Commission has to
submit a report to the European Parliament and to the Council on the operation of this
Framework Decision. Finally, the Council shall assess the extent to which Member States
have complied with the obligations imposed by the Framework Decision.

Article 16 (Entry into force)

Article 16 provides that this Framework Decision will enter into force on the third day
following that of its publication in the Official Journal of the European Communities.

13
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2001/0217 (CNS)
Proposal for a

COUNCIL FRAMEWORK DECISION

on combating terrorism

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Unjon, and in particular Article 29,
Article 31(e) and Article 34(2)(b) thereof,

Having regard to the proposal from the Commission,!

Having regard to the opinion of the European Parliament,?

Whereas:

(1)

@)

Terrorism constitutes one of the most serious violations of the principles of human
dignity, liberty, democracy, respect for human rights and fundamental freedoms and
the rule of law, principles on which the European Union is founded and which are
common to the Member States.

All or some Member States are party to a number of conventions relating to terrorism.
The European Convention on the Suppression of Terrorism® of 27 January 1977
establishes that terrorist offences cannot be regarded as a political offences or as
offences connected with political offences or as offences inspired by political motives.
That Convention was the subject of Recommendation 1170 (1991) adopted by the
Standing Committee, acting on behalf of the Parliamentary Assembly of the Council
of Europe, on 25 November 1991. The United Nations has adopted the Convention for
the suppression of terrorist bombings of 15 December 1997 and the Convention for the
suppression of financing terrorism of 9 December 1999,

At Union level, on 3 December 1998 the Council adopted the Action Plan of the
Council and the Commission on how to best implement the provisions of the Treaty of
Amsterdam on an area of freedom, security and justice’. Terrorism was referred to in
the conclusjons of the Tampere European Council of 15 and 16 October 1999°, and of
the Santa Marja da Feira European Council if 19 and 20 June 2000°, It was also
mentioned in the Commission’s Communication to the Council and the European
Parliament on the biannual update of the scoreboard to review progress on the creation
of an area of "freedom, security and Justice" in the European Union (second half of

[ T Y S N UF .

OJC,,P-.
olC,,p.
ETS No 90.

0l C 19,23.01.1999, p.1.
htip://ue.eu.int/en/Info/eurocouncil/index.hm
http://ue.eu.int/en/Infoleurocouncil/index.htm
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(7)

(8)
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2000)”. The La Gomera Declaration adopted at the Informal Council Meeting of 14
October 1995 affirmed that terrorism constitutes a threat to democracy, to the free
exercise of human rights and to economic and social development.

On 30 July 1996 twenty five measures to fight against terrorism were advocated by the
leading industrialised countries (G7) and Russia meeting in Paris,

The Convention based on Article K.3 of the Treaty on European Union, on the
establishment of a European Police Office (Europol convention)® refers in particular in
Article 2 to improving the effectiveness and cooperation of the competent authorities
in the Member States in preventing and combating terrorism.

Other measures having an impact on terrorism adopted by the European Union are as
follows: the Council Decision of 3 December 1998 instructing Europol to deal with
crimes committed or likely to be committed in the course of terrorist activities against
the life, limb, personal freedom or property’; Joint Action 96/610/JHA of 15 October
1996.adopted by the Council on the basis of Article K.3 of the Treaty on European
Union concerning the creation and maintenance of a Directory of specialised counter-
terrorist competences, skills and expertise to facilitate counter-terrorism-cooperation
between the Member States of the European Union'% Joint Action 98/428/THA of 29
June 1998 adopted by the Council on the basis of Article K.3 of the Treaty on
European Unjon on the creation of a European Judicial Networl!,  with
responsibilities in terrorist offences, in particular Article 2; Joint Action 98/733/JHA
of 21 December 1998 adopted by the Council on the basis of Article K.3 of the Treaty
on European Union on making it a criminal offence to participate in a crimjnal
organisation in the Member States of the European Union'?; and the Counci]

- Recommendation of 9 December 1999 on cooperation in combating the financing of

terrorism'>.

The important work performed by international organisations, in particular the UN and
the Council of Europe, must be complemented with a view to closer approximation
within the European Union. The profound change in the nature of terrorism, the
inadequacy of traditional forms of judicial and police cooperation in combating it and
the existing legal loopholes must be combated with new measures, namely,
establishing minimum rules relating to the constituent elements and penalties in the
field of terrorism. :

Since these objectives of the proposed action cannot be sufficiently achieved by the
Member States unilaterally, and can therefore, because of the need for reciprocity, be
better achieved at the level of the Union, the Union may adopt measures, in
accordance with the principle of subsidiarity as referred to in Article 2 of the EU
Treaty and as set out in Article 5 of the EC Treaty. In accordance with the principle of
proportionality, as set out in the latter Article, this Framework Decision does not go
beyond what is necessary in order to achieve those objectives.

COM (2000) 782 final.
0JC316,27.11.1995, p.1.
0! C 26,30.1.1999, p.22.
0J L 273,25.30.1996.

OJ L 191,7.7.1998, p. 4.
OJ L 351, 29.12.1998, p.1.
0] € 373,23.12.1999, p.].
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(12)

(13)
(14)

(15)

(16)

(17)
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Measures should be adopted applying not only to terrorist acts committed within the
Member States but also to those which otherwise affect Member States. While police
and judicial cooperation measures are the appropriate way to combat terrorism in the
Union and on an international level, complementary actions may be adopted in order
to enhance the impact in the fight against terrorist acts and ensure consistency of the
Union’s external relations.

It is necessary that the definition of the constituent elements of terrorism be common
in all Member States, including those offences referred to terrorist groups. On the
other hand, penalties and sanctions are provided for natural and legal persons having
committed or being liable for such offences, which reflect the seriousness of such
offences.

The circumstances should be considered aggravated where the offence is committed
with particular ruthlessness, affects a large number of persons or is of a particular
serious and persistent nature; or committed against persons whose representative
position, including internationally protected person, as members of an executive or
legislature or their work, dealing with terrorists, makes them terrorist targets.

The circumstances_must be mitigating if terrorists, renouncing their terrorist activity,
provide the administrative or judicial authorities with some relevant information
helping them to fight against terrorism.

Jurisdictional rules must be established to ensure that the offence may be prosecuted,

The Euwropean Convention on Extradition of 13 December 1957 is taken into account

in order to facilitate prosecution when the offence is committed in a Member State .

which does not extradite its own nationals,

In order to improve cooperation and in compliance with data protection rules, and in

particular the Council of Europe Convention of 28 January 1981 for the Protection of
Individuals with regard to Automatic Processing of Personal Data', Member States
should afford each other the widest judicial mutual assistance. Operational contact
points should be established for the exchange of information or adequate use should be
made of existing cooperation mechanism for that purpose.

Victims of certain kind of terrorist offences, such as threats, extortion, can be rather
vulnerable. Each Member State should accordingly ensure that investigation or
prosecution not be dependent on the Teport or accusation made by a person subject to
the offence.

This Framework Decision respects the fundamental rights and observes the principles

recognised in particular by the Charter of F undamenta) Rights of the European Union,
and notably Chapter VI thereof.

14
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HAS DECIDED AS FOLLOWS :

Article 1- Subject matter

The purpose of this Framework Decision is to establish minimum rules relating to the
constituent elements of criminal acts and to penalties for natural and legal persons who have
committed or are liable for terrorist offences which reflect the seriousness of such offences.

Article 2 ~ Scope

This Framework Decision shall apply to terrorist offences:

(a) committed or prepared in whole or in part within 2 Member State; or
(b) _ committed by a national of a Member State; or
(c) committed for the benefit of a legal person established in a Member State; or
(d) committed against the institutions or people of a Member State.
Article 3 — Terrorist Offences
1. Each Member State shall take the necessary measures to ensure that the following

offences, defined according to its nationa) law, which are intentionally committed by
an individual or a group against one or more countries, their institutions or peaple with
the aim of intimidating them and seriously altering or destroying the political,
econpmic, or social structures of a country, will be puriishable as terrorist offences ;

(@)
(b)
(©
@
(e)
®

(g)

(h)

()

@)

Murder;
Bodily injuries;

Kidnapping or hostage taking;

Extortion;

Theft or robbery;

Unlawful seizure of or damage to state or government facilities, means of
public transport, infrastructure facilities, places of public use, and property;

Fabrication, possession, acquisition, transport or supply of weapons or
explosives;

Releasing contaminating substances, or causing fires, explosions or floods,
endangering people, property, animals or the environm ent;

Interfering with or disrupting the supply of water, power, or other fundamental
resource;

Attacks through interference with an information system;

17
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(k)  Threatening to commit any of the offences listed above;

(I)  Directing a terrorist group;

(m) Promoting of, supporting of or participating in a terrorist group.

For the purpose of this Framework Decision, terrorist group shall mean a structured

organisation established over a period of time, of more than two persons, acting in
concert to commit terrorist offences referred to in paragraph (1)(a) to (1)(k).

Article 4 - Instigating, aiding, abetting and attempting

Member States shall ensure that instigating, aiding, abetting or attempting to commit a
terrorist offence is punishable. :

[8%]

Article 5 - Penalties and sanctions

Member States shall ensure that terrorist offences and conducts referred to in Articles
3 and 4 are punishable by effective, proportionate and dissuasive penalties.

Member States shall ensure that terrorist offences referred to in Article 3 are
punishable by terms of deprivation of liberty with a maximum penalty that is no less
than the following: '

(a) the offence referred to in Article 3(1)(a): Twenty years

(b)  the offence referred to in Article 3(1)(1): Fifteen years

(c) the offences referred to i Article 3(1)(c), (g), (h) and (i): Ten years

(d) the offence referred to in Article 3(1)(m): Seven years

(e) the offences referred to in Article 3(1) (f)and (i): Five years

() the offence referred to in Article 5(1)(b): Four years

(g) the offences referred to in Article 3(1)(d), (e), and (k) : Two years.

Member States shall ensure that ancillary or alternative sanctions such as community
service, limitation of certain civil or political rights or publication of all or part of a
sentence may be imposed for terrorist offences and conduct referred to in Articles 3
and 4,

Member States shall ensure that fines can also be imposed for terrorist offences and
conduct referred to in Articles 3 and 4.

Article 6 - Aggravating circumstances

Without prejudice to any other aggravating circumstances defined in their national legislation,
Member States shall ensure that the penalties and sanctions referred to in Article S may be
increased if the terrorist offence:

18
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(a)  is committed with particular ruthlessness; or

(b)  affects a large number of persons or is of a particular serious and persistent
nature; or

(c) is committed against Heads of State, Government Ministers, any other
internationally protected person, elected members of parliamentary chambers,
members of regional or local governments, Judges, magistrates, judicial or
prison civil servants and police forces.

Article 7 - Mitigating Circumstances

Member States shall ensure that the penalties and sanctions referred to in Article 5 may be

reduced if the offender:

(a) renpunces terrorist activity, and

(b) provides the administrative or judicial authorities with information helping them to;
(1)  prevent or mitigate the effects of the offence,

(i) identify or bring to justice the other offenders,
(iii) find evidence, or
(iv) prevent further terrorist offences.
Article § - Liability of legal persons

1. Member States shall ensure that legal persons can be held liable for terrorist offences
or conduct referred to in Articles 3 and 4 committed for their benefit by any person,
acting either individually or as part of an organ of the legal person, who has a leading
position within the legal person, based on:

(@) apower of representation of the legal person, or
(b)  an authority to take decisions on behalf of the legal person, or
(c) " an authority'to exercise control within the legal person.

2. Apart from the cases provided for in paragraph 1, Member States shall ensure that a
legal person can be held liable where the lack of supervision or control by a person
referred to in paragraph 1 has made possible the commission of terrorist offences or
conduct referred to in Articles 3 and 4 for the benefit of that legal person by a person
under its authority.

3. Liability of a legal person under paragraphs 1 and 2 shall not exclude criminal

proceedings against natural persons who committerrorist offences or engage in the
conducts referred to in Articles 3 and 4.

19
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Article 9 — Sanctions for legal persons

Member States shall ensure that a legal person held liable pursuant to Article 8(1) js
punishable by effective, proportionate and dissuasive sanctions, which shall include
criminal or non-criminal fines and may include other sanctions such as:

(a) exclusion from entitlement to public benefits or aid,

(b) temporary or permanent disqualification from the practice of commercial
activities,

(c) placing under judicial supervision,
(d) ajudicial winding-up order,

(e) temporary or permanent closure of establishment which have been used for
_committing the offence. :

Member States shall ensure that a legal person held liable pursuant to Article 8(2) is
punishable by effective, proportionate and dissuasive sanctions or measures.

Article 10 - Jurisdiction

Member States shall establish its jurisdiction with regard to terrorist offences or
conduct referred to in Articles 3 and 4 where the offence or conduct has been
committed:

(@ in whole or in part within its territory; or

(b) by one of its nationals, provided that the law of that Member State may require
the conduct to be punishable also in the country where it occurred; or

(c)  for the benefit of a legal person that has its head office in the territory of that
Member State; or

(d) against its instjtutions or people.

A Member State may decide that it will not apply. or that it will apply only in
specific cases or circumstances, a Jjurisdiction rule set out in paragraph 1(b), (c) or

(d).

Member States shall inform the General Secretariat of the Council and the
Commission accordingly, where appropriate with an indication of the specific cases
or circumstances in which the decision applies.

Article 11 - Extradition and prosecution

A Member State which, under its law, does not extradite its own nationals shall
establish its jurisdiction over terrorst offences or conduct referred to in Articles 3
and 4 when committed by jts own nationals on the territory of another Member State
or against another Member State’s institutions or people,

20
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A Member State shall, when one of its nationals is alleged to have committed, in
another Member State, an terrorist offence or conduct referred to in Articles 3 and 4,
and it does not extradite that person to that other Member State solely on the ground
of his nationality, submit the case to its competent authorities for the purpose of
prosecution if appropriate,

In order to enable prosecution to take place, the Member State in which the offence
or conduct was committed shall forward to the competent authorities of the other
State all the relevant files, information and exhibits in accordance with the
procedures laid down in Article 6(2) of the European Convention on Extradition of
13 December 1957. The requesting Member State shall be informed of the initiation
and outcome of any prosecution.

For the purpose of this Article, 2 "national" of 2 Member State shall be construed in
accordance with any declaration made by that State under Article 6(1)(b) and (c) of
the European Convention on Extradition.

Article 12 - Cooperation between Member States

In accordance with the applicable conventions, multilateral or bilateral agreements or
arrangements, Member States shall afford each other the widest measure of mutual
assistance in respect of proceedings relating to terrorist offences or conduct referred
to in Articles 3 and 4.

Where several Member States have jurisdiction in respect of such offences, they shall

consult one another with a view to coordinating their action in order to prosecute

effectively. They shall make full use of judicial cooperation and other mechanisms.

Article 13 - Exchange of information

Each Member State shall designate operational contact points, which may be an
existing operationa) structures or one newly established for this purpose, for the
exchange of information and for other contacts between Member States for the
purposes of applying this Framework Decision.

Each Member State shall inform the General Secretariat of the Council and the
Commission of ils operational contact point as referred to in paragraph 1. The
General Secretariat shall notify that information to the other Member States.

Where a Member State has information relating to the future commjssion of a
terrorist offence affecting another Member State, it shall provide that information to

the other Member State. For that purpose operational contact points referred to in
paragraph 1 may be used.

Article 14 - Protection and assistance to victims

Each Member State shall provide that investigations into or prosecution of terrorist offences
over which it has jurisdiction shall not be dependent on the report or accusation made by a
victim of the offence, at least in cases where Article 8(1)(a) applies.

21
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Article 15 - Implementation and reports

Member States shall take the necessary measures to comply with this Framework Decision by
31 December 2002. '

They shall communicate to the General Secretariat of the Council and to the Commission the
text of any provisions they adopt and information on any other measures they take to comply
with this Framework Decision.

On that basis the Commission shall, by 31 December 2003, submit a report to the European
Parliament and to the Council on the operation of this Framework Decision, accompanied
where necessary by legislative proposals.

The Council shall assess the extent to which the Member States have complied with this
Framework Decision.

Article 16 - Entry into force

This Framework Decision shall enter into force on the third day following that of its
publication in the Official Journal of the European Communities.

Done at Brussels,

For the Council
The President
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EXPLANATORY MEMORANDUM

1. BACKGROUND TO EXTRADITION

Extradition came about as a means of arranging for a foreigner found in one State to be
handed over to another State for prosecution or punishment in an often complicated context of

political and diplomatic relations between States. It is often a slow and complex business, and .

it is not suited to a frontier-frec area such as the European Union in which there is a high
degree of trust and cooperation between States that share a sophisticated concept of the State
based on the rule of law. - :

Itis currently. governed by the European Extradition Convention of 13 December 1957 (“the
1957 Convention™), the Additional Protocol to that Convention of 15 October 1975 (“the
1975 Protocol”), the second Additional Protocol of 17 March 1978 (“the 1978 Protocol”) and

- the Buropean Convention of 27 January 1977 on the suppression of terrorism (*‘the Terrorism
Convention™). These instruments represented real progress at the time of their signature, but .

today they constitute a heavy and obsolete mechanism in view of what relations between the
Member States of the Buropean Union have now become. '

The Convention Implementing the Schengen Agrecment, by setting up the SIS, created a
mechanism that will considerably improve practical information mechanisms between

Member States relating o persons who are sought and facilitate contacts between national

authorities at the time of the arrest of a person. Legally, however, the Schengen Convention
adds nothing to the traditional extradition mechanisms laid down in the 1957 Convention.

The Convention on the simplified extradition procedure between the Member States of the

. Buropean Union of 10 March 1995 (“the 1995 Convention™) and the Convention on the

extradition between the Member States of the Buropean Union of 27 September 1996 (“the

~1966 "Convention”) are intended to accelerate and simplify the ‘mechanisms of the 1957

Convention and to remove most of the grounds for reservations with respect to it. But they do
not break with the extradition mechanism that is by definition political and intergovernmental.
And they have been ratified only by nine and eight Member States respectively.

- - -

2. THE IMPLICATIONS OF MUTUAL RECOGNI.TION_' _

By entering the creation of space of freedom, of safety and of justice in the list of objectives
of the Union, the Treaty of Amsterdam opens the door to a radical change of perspective. The
Tampere European Council stated that “mutual recognition of judicial decisions and
judgments.... should become the cornerstone of judicial cooperation in both civil and criminal
matters”. As regards extradition, the implementation of the principle of mutuval recognition
means that each national judicial authority should ipso facto recognise requests for the
surrender of a person made by the judicial authority of another Member State with a

minimum of formalities.” .

3. THE NEW BILATERAL TREATIES

In paralle] with work in hand in the Union, and in consideration of the urgent need to find
effective responées to fight against the increasing internationalisation of crime, several
Member States have started bilateral discussions on measures to replace the obsolete
extradition mechanism by mechanisms of simple surrender to judicial authorities. Iraly and
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Spain, for instance, signed a Treaty last December. A corresponding Treaty is being prepared
between Spain and the United Kingdom.

These initiatives are t0 be welcomed, for they underscore the mutual confidence between '
Member States’ legal systems. But they highlight the urgent need to reform existing.
multilateral mechanisms so as to avoid further complicating the existing abundance of

extradition measures tirough the adoption of bilateral agreements between Member States.

4. THE EUROPEAN ARREST WARRANT
4.1. Context

The Vienna Action Plan called on the Member States to speedily ratify and implement the
existing extradition instruments (iten 45 c). The conclusions of the Tampere European
Council state that “the formal extradition procedure should be abolished among the
Member States as far as persons are concerned who are fleeing from justice after having been
finally sentenced, and replaced by 2 simple transfer of such persons, in compliance with
Article 6 TEU. Consideration should also be given to fast-track -extradition procedures,
without prejudice to the principle of fair trial” (item 35). The Commission is invited “to make
proposals on this matter in the light of the Schengen Implementing Agreement”.

This mandate was recalled in Recommendation 28 of the strategy of the European Union for
the next millennjum as regards prevention and control of organised crime, which calls on the
Commission “to make proposals for expedited extradition of convicted persons fleeing from.
justice as well as on fast-track extradition procedures”. It further recommends that
“consideration should be given 10 the long-term possibility of the creation of a single
European legal area for extradition. The issue of extradition in relation to procedures
..~ - in-absentia; with full-Tespect O fundamental rights gramted by the European Convention on -

Human Rights, might also be examined in this context”.

Recently again, following the unprecedented, tragic and murderous terrorist attacks against
the people of the United States of America on 11 September 2001, the heads of State and
Government of the European Union, the President of the European Parliament, the President
of the European Commission, and the High Representative for the Common Foreign and
Security Policy have called for “the creation of a Enropean warrant for arrest and extradition
in accordance with the Tampere conclusions, and the mutual recognition of legal decisions
and verdicts". .

4.2.  Scope

In preparing this proposal, the Commyssion departments organised 2 serjes of interviews in
the Member States with legal practitioners, judicial officers, lawyers, academics and ministry
officials responsible for extradition in almost all the Member States. It emerged that there was
o reason for distinguishing between situations in which extradition is requested at the
pre-trial stage and those in which it is requested for the execution of an enforceable judgment.
No bilateral or muitilateral instrument makes this distinction, for which there is no
justification in practice. Consequently, to simplify the existing legal order, the European
arrest warrant must have the same scope as thes extradition which it replaces and apply both
before trial and afterwards. ' -
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4.3. Choice of the instrument

The same concern for effectiveness underlies the option in favour of a Framework Decision .
for the creation of the European arrest warrant. The many Conventions drawn up under the
Council of Europe, in European political cooperation or in the European Union have had
limited success, as progrBSS in ratifications attests. Both the legal. order flowing from the
Amsterdam Treaty and the advanced state of judicial cooperation between Member States
justify the creation of the European arrest warrant by & Framework Decision which, under
Article 34 of the Union Treaty, would be “binding upon the Member States as to the resuk to

be achieved but shall leave to the national authorities the choice of form and methods”.
4.4. An instrument concerned to protect fundamental rights

The proposed system has 2 dual objective. First, in terms of the effectiveness of
law-enforcement, it draws the conclusions of opening the borders within the European
Jaw-enforcement area by making it easier for justice to be administered across borders
between Member States. In this respect, the mechanism is a major contribution to the fight
against transnational organised crime. Moreover, this system addresses the European citizens’
concems for the protection of individual rights.

Several points must be made here:

1. provision is made for the, presence of legal counsel and, if necessary, an interpreter as
from the time of arrest under a European arrest warrant (Article 11);

2. where a person is arrested on the basis of a European arrest warrant the judicial authority
in the issuing Member State will be under 2 duty to rule on the question of his
maintepance in custody on the basis of the assurances he gives as to his subsequent
appearance. If adequate assurances are given, a person arrested on the basis of 2

. -Ruropean-arrest-warrant may be released, conditionally if appropriate, in the executing
State, pending presentation to the issuing authority at a date that is appropriate for the
current procedure (Article 14). This mechanism is designed to avoid remanding people in
custody for extended périods, sometimes merely because the person is geographically
remote. Similarly, the issuing judicial authority may decide to suspend the execution of
the European arrest warrant when the person arrested voluntarily undertakes to appear

(Article 13 (3));

3. a person against whom a judgment has been given in absentia,‘must be retried-after
lodging an opposition with the executing judicial authority (Article 35);

4. the number of cases where provisional detention is pronounced mainly to ensure that
people reside in other Member States are amenable to the courts should be limited,
because the effectiveness of the European arrest ‘warrant improves the assurance that
people will actually be surrendered to and appear before the issuing judicial authority
(Article 17); '

5. transfers that are “leither useful nor necessary will be avoided by the use of
videoconferencing (Article 34). Similarly the execution of a penalty in the place where
the condernned person can best be reintegrated should be encouraged (Articles 33 and
36); '

6. criminal proceedings will be accelerated, in'panicular because of the increased practice of
temporary transfers from one State to another (Articles 39 and 40), which will contribute
to enforcing litigants’ right to have judgment given within a reasonable tirpe. Set within a
strict ninety-day limit (Article 20), the procedure for the European arrest warrant should
make an important contribution to respect for the principle of the reasonable period;

4
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integration, and moreover, when a Buropean arrest warrant is executed, for making it
possible to make it conditional on the guarantee of the person’s subsequent retum for the
exacution of the sentence passed by the foreign authority;- : '

6. the cases of refusal to execute the arrest warrant are limited ‘and are listed in order to
simplify ‘and accelerate the procedure. The principle of double criminal Lability is
abolished, as is the principle of speciality. But Member States hdve the possibility, if they
wish, of drawing up a negative Jist of offences for which they will state that they refuse to

execute the European arrest warrant on their territory. Similarly, it is possible to restore

the requirement of the. double criminal liability for cases in which the issuing State
exercises extraterritorial authority; :

" 1. the elements appearing in the European arfest warrant are-standardised at the level of the

Union. They must, in all but exceptional cases, enable the authority of the executing
country to surrender the person without other controls being carried out;

8. the mechanism of the European amrest warrant is intended to replace, as between the
Member States, the 1957 Convention, its two protocols of 1975 and 1978, the provisions
concerning extradition of the terrorism Convention and the two Union Conventions of
1995 and 1996. Certdin provisions of the Schengen Implementing Convention are also
replaced. :

5.  ARTICLE-BY-ARTICLE COMMENTARY

Chaptei' 1: General principles ‘
Article 1 - Subject-matter

The principle underlying this Framework Decision is the mutual recognition of court "
judgiments. Applying this ‘pfinciple, a Eiiropean afrést *wartdni™ issied in one of the.

Member States must be executed in accordance with the Framework Decision throughout the

- Union.

Article 2 - Scope

A European arrest watrant may be issued both for the implementation of an enforceable
judgment and at the pre-trial stage. '

The scope provided for here differs little from that laid down in the European Extradition
Convention 1957. - ‘

(a) With regard to the nature of the decisions which can give rise 10 2 European arrest
warrant, it is necessary that:
- ifthe case involves a judgment:
~  itbe final; and :
— - ifit was glven in absentia, it be capable of being opposed (Article 35);
- if the case involves 2 pre-irial order, that a custodial sentence have been passed. It
is not necessary for a national arrest warrant to be formally issued beforehand by
the national authority, but nothing prohibits it either. -

(b) With regard to the amounts of the sentences potentially or actually ordered, allowing the
issuance of a European arrest warrant, they do not differ from those provided for by the

1957 Convention. The previous practice, which appears satisfactory, will continue in this

Tespect.

I
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But as the principle of double criminal Jiability is abolished, it is not necessary to place a
minimum limit on the penalty incurred in the Executing State. The European arrest warrant

must be carried out whatever the amount of the penalty incumred in the executing State. This -

principle explains the absence of a reference to the situatior referred to Article 2(2) of the
1996 Convention. -

For the appraisal of the minimum sentence for the issuance of a European arrest warrant,
judgments ‘in absentia are treated as final judgments, 85 Was already the case in the 1957

Convention (cf. Explanatory Report). But with regard to the execution of judgments imposing

penalties of more than four months, the system of the 1957 Convention envisaged a
cumulative condition with the legal smum incurred for the same offence. This condition is
abolished here since it is the judgment itself which is recognised, the penalty incurred no
Jonger being a relevant element once sentence has been passed.

Likewise, the situation referred to in Article 2(2) of the 1957 Convention is no longer relevant
since, subject to Article 41 of this Decision, the principle of speciality is abolished.

Certain Member States (including the Benelux and Nordic countries) have concluded
agreements among themselves to extend the field of extradition below the minima laid down
in the 1957 Convention. It will be for them to decide if they maintain the principle of
extradition for these cases or are satisfied with extending the scope of the European arrest
warrant among themselves. o

Article 3 - Definitions

(2) The European arrest warrant is a warrant for search, arrest, detention and surrender to the
judicial anthority of the issuing -country. In the previous system, under the 1957
Convention as implemented by the Schengen Convention, the provisional arrest warrant

and the extradition request were two separate phases of the procedure. Pursuant 1o the

" principle of ‘mutual Tecogition of COUrt JoOgments, it is no longer necessary to
distinguish the two phases. The arrest warrant thus operates not only as a conventional

 arrest warrant (scarch, arrest and detention) but also as a request for surrender to the
authorities of the issuing State. '

But the four obligations imposed on Member States by the European arrest warrant do
not have the same legal status. The search and arrest functions are binding on the
executing State even in the marginal exclusion situations (Articles 27, 28, 30 and 31). But
the detention of the requested person will require a specific decision by a judicial
authority (Article 14). In the absence of that person(s consent, a court order will also be
required for surrender to the issuing judicial authority. :

(b) The procedure of the European arrest warrant is based on the principle of mutual

recognition of court judgments. State-to-State relations are therefore substantially

replaced by court-to-court relations between judicial authorities. The term “judicial
authority” corresponds, as in the 1957 Convention (cf. Explanatory Report, Article 1), to

the judicial authorities as such and the prosecution services, but not to the authorities of

police force. The issuing judicial authority will be the judicial authority which has
authority to issue the Furopean arrest warrant in the procedural system of the
Member State (Article 4). ’ .

(c) With regard to the executing judicial authority, several procedural mechanisms are
possible depending whether the simplified procedure applies or not (Article 16). It will be
the prosecution service or a judge, depending on the procedure applicable in the
Member State. The term “executing judicial authority” will cover one or the other, as the
case requires. But it must always be the authority that takes the decision to execute the
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warrant. Even if Article 5 enables the Member States to confer powers on & central
authority in a series of circumstances, that authority will not be covered by this definition.

(d) The definition of the judgment “in absentia” is based partly on the Council of Europe

Convention of 1970 on the International Validity of Criminal Judgments and partly on

Resolution (75) 11 of the Committee of the Ministers of the Council of Europe. It
corresponds in substance t0 Article 3(g) of the United Nations model extradition Treaty
(Resolution 45/1 16, as'amended by Resolution 52/88). It takes account of the voluminous
case-law of the European Court of Homan Rights. Judgments “in absentia” are those
against which there must be a right of appeal 10 enable the person to be retried in his
presence. But judgments “in .absentia” do not include judgments given against a person
who was actually summoned to appear within the time usually provided for by the legal
system of the State in which the judgment was given and deliberately.failed to discharge
his obligation to appear, without seeking to be represented and without the absence being
due o a cause beyond his control. : : :

(e) The definition of detention order is taken from the 1957 Convention.

® The dcﬁnitiofﬁ'of the requested peiso_n is intended 10 allow harmonisation of the concepts
throughout the body of the instrurment. ' - ‘

Article 4 - Competent judicial authorities . B
The judicial authority having the power to issue a European arrest warrant is designated in
accordance with the national legislationt of the Member States. They will be able to entrust the

decision either to the same authority as gave the judgment oOr the judgment referred to in
Article 2 or to another guthori_ty. ' :

The same applies’ to the- authority having power to execute the Buropean arrest warrant. It
points which might fall within the powers of the,éémral authority (Article 5), has the power 1o
decide on the validity and execution of the European arrest warrant and therefore on surrender
1o the judicial authorities of the other Member State. The political and administrative phase
that typifies the extradition system is abolished. : :

Article 5 - Central authority

) Paragraph 1 of this Atrticle is inspired by the 1996 Convention and the European Union
Convention of 2000 on mutual judicial assistance in criminal marters. It is a practical
provision to facilitate the transmission of information between Member States, and the current

system must be maintained, The role of these central authorities must be to facilitate the
distribution and execution of European arrest warrants as between Member States. They are to
deal in particular with translation and with administrative support for the execution of
warrants. : '

In the proposed mechansm, the Decision on the validity of the European arrest warrant and
the principle of its execution falls to be taken by the judicial authority of the arresting country.
But Member States can provide that, on certain questions listed exhaustively, a central
administrative authority may be involved, for example because this type of Decision falls to
be taken by 2n administrative authority in the system of the Member State concerned.
Fixamples might be'a decision that the person enjoys immunity (Asticle 31), a decision that
execution of the warrant should be deferred on serious humanitarian grounds (Article 38) or a
decision 1o ascertain whether there are adequate guarantees from another Member State that
life imprisonment will not be ordered (Article 37).

must be stressed that the authority referred to_in Atticle 4 is the one which, subject to the,
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Where a Member State makes use of this possibility, it will have to organise relations between
the judicia) authority having juxisdiction to take this decision and the central authonty so that

the former authority can have regard to the opinion expressed Dy the latter authority and so

that these powers are exercised within no more than ninety ddys. These relations must also be
organised in such a way that the central authority can take its decision in full knowledge of
the views of the person against whom the warrant is issued. -

Article 6 - Content of the European arrest warrant

The information contained in the European arrest warrant corresponds for the most part to the
information listed in Article 95 of the Convention implementing the Schengen agreement.
The following information is added:

- the penalty, if there is an enforceable criminal judgment, or else, the prescribed scale of
_ penalty; ‘
— where the judgment has been given in absentia, a staternent as to the right to lodge an
opposition and on the applicable procedure; :

— whether the person has already been arrested for the sarne offence and let free, or has
escaped from prison. -

The latter condition is important because it will entail a difference in the procedure applicable .

to the execution of the European arrest warrant. If the person has been conditionally released,
the European arrest warrant will ‘generally be executed, subject to the appraisal of the judicial

~ authority executing it (Article 17), by a simplified procedure with no need to verify that the. .

person concerned consents to it. This heading of the European arrest warrant will therefore
have to be filled in very carefully, This can be done at various stages of the procedure: either
ab initio, or when the issuing judicial authority applies Article 13(3) (suspension of execution

of Ewropean arrest warrant. subject. 10 _representation..of .person),.ox -when-the_person- has.:

v

already been arrested on the basis of the same warrant and Jet free by the judicial authority of
the arresting State (Article 14) but has failed to discharge his obligation to reappear. In the
last two cases, it will be for the issuing judicial authority to add the relevant information to the
warrant. :

The transmission of this information constitutes a request for arrest and for surrender to the
judicial authorities which took the decision under which the European arrest warrant was
issued. Generally speaking, the information contained in the arrest warrant must be sufficient
for the judicial authorities of the place of arrest to be able to execute the arrest warrant
without the executing State needing to ask for further documentation, in all but exceptional
cases. -

Chapter II: Procedure

Section 1 : General

Article 7 - Communicafion between authorities ’

The principle, taken over from the Convention of 29 May 2000 on mutua) assistance in
criminal matters, is the direct communication of the European arrest warrant from judicial
authority to judicial authority. The jmplementation of this principle supposes, ‘of course, that
the place of residence of the requested person' in the other Member State is known to the
authority issuing the arrest warrant. ' .

As in the Union Convention on mutual assistance (Article 6), it is possible for the
Member States to provide that procedures must transit. via a central authority in certain cases.
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Section 2 : Use of the Schengen Information System

Article 8 - Alert

When it is not known where the requested person is, the mechanism set up by the Convention
implementing the Schengen Agreement will apply. The Framework Decision replaces Article
95(1) and (2) of the Convention implementing the Schengen agreement in this respect. The
content of the additional information to be disseminated by the competent national authorities
(SIRENE offices) i8 amended and is aligned on the contents of the European arrest warrant -
(Article 6). Dissemination will be as before by the Schengen procedures. At this stage it must
be emphasised that confidentiality must be secured in the transmission of this information.
The use of the secure Schengen procedure will ensure compliance with European data-

protection rules.

Article 9 - Flag

Article.95(3), (4), (5) and (6) of the Convention implementing the Schengen Agreement are

- repealed. Article 94(4) is to be regarded as repealed as regards its application to a European

o arrest warrant. This Framework Decision establishes the principle of jmplementation of the

European arrest warrant throughout the Union. Execution can be refused only in limited

cases. As a rule, when a European arrest warrant is issued; only the situations referred to in

Article 27 (exceptional re-establishment of the principle of double criminal liability in a

negative list), Article 28 (exercise of an extratemritorial jurisdiction), Article 30 (offence

j _amn_estie_& in the executing State) or Article 31 (immunity enjoyed in the executing State) can

justify a flag being added by a Member State. The effect of the flag is that the person

- concemed will not be arrested on the territory of the State ‘adding it. The same will apply

where the judicial authority in the arresting State decides, in accordance with Article 14, to

provisionally release the person concemed pending his surrender to the authorities of the -

. issuing State'so as to.avoid the need for a second amest in the.same. State or where the issuing ..o -
judicial. authority provisionally orders that the warrant shall cease to have cffect (Article
13(3)). In this case, the Member State adding the flag will have to inform the issuing State
that it is doing so, and in the event of control on its territory, information concerning the
person’s whereabouts must be supplied to the competent authorities of the State issuing the
European arrest warrant. The Jatter obligation is taken over from Article 95(5) of the

Convention implementing the Schengen Agreement.

) Regarding the question of the time-limit for introducing the European arrest warrant into the

‘ Schengen system, the effect of the principle of mutual recognition is to Teverse the rule in

' relation to the current Article 95(3), (4) and (6) of the Convention implementing the Schengen

Agreement. The principle must now be that the warrant must be disseminated systematically.

The alert for the purposes of non-arrest can be entered at a later date, but the period during

which the dissemination of the European arrest warrant is deferred pending examination of its
conformity with national law is abolished. '

Section 3 : Arrest and detention

Article 10 - Coercive measures

On this point, the Framework Decision makes no change in relation to the current situation. It
is the legislation of the executing Member State which applies to the coercive measures
applied to the person arrested, subject to the right to legal counsel and an interpreter which are
specific to the European arrest warrant (see infra, Article 11(2)).

Tt will be for the police and the competent judicial authorities, acting in accordance with their
national law, to take the first measures aiming to secure the person and check his identity. The

10
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case-law of the European Court-of Human Rights requires these measures t0 be necessary and
proportionate. The European arrest warrant operates as a request for detention, so t.he person
must be detained until the judicial authority in the executing State can rule on his situation in -
accordance with national law (Article 14). It will be for the Member States to regulate in their
national law the controls applicable during the period between the person’s ph)(s_ical arrest
and his presentation before the judicial authorities of the executing State. The position here is
comparable to the position regarding extradition.

Article 11 - Rights of 2 requested person

The Framework Decision takes over the distinction made by the 1995 and 1996 Union
Conventions between cases in which the person agrees to be surrendered to the authorities of
the issuing State and cases in which he challenges it.

Consequently, as soon as he is arrested on the basis of the European arrest warrant, the person
must be made aware of its contents and, if appropriate, consent to be immediately surrendered
to the issuing judicial authority. This Article takes over Article 6 of the 1995 Convention. .

From the time of his arrest, a person against whom an arrest warrant is issued is entitled to the
services of a Jawyer and, if necessary, an interpreter, This is an important guarantee for the . ’)
protection of individual rights. It is justified by the fact that, being arrested in a probably
unfamiliar legal and linguistic context for transfer to another Member State, the person must
have legal advice from the beginning of the procedure. This is a guarantee that is specific to
. the European arrest warrant and independent of the procedure applicable in the Member State
in the event of arrest on the basis of a national arrest wacrant (see supra), '

Article 12 - Notification to the judicial authorities

The judicial authorities must jmmediately be informed of the arrest. The judicial authorities in

- the executing Staté are notified in wESordanice” with the applicable national procedufe."The” ™
judicial authorities in the issuing State are notified of the arrest either by the competent
authority of the State of arrest or by the central authorities mentioned in Asticle 3.

Article 13 —Verification and suspension

As a safety measure, the validity of the European arrest warrant must be checked
systematically and immediately by the issuing judicial authorities or the central authority in

the issuing State. This check is all the more necessary-as it is no longer necessary for the &
issning State to ask for surrender at a later date since this is included in the very definition of : )
the European arrest warrant. . C

If the arrest warrant is not upheld, the person is released at once unless there is another
proceeding against him. »

The issuing judicial authority may decide to suspend temporarily the execution of the
European arrest warrant in exchange for the commitment by the person arrested to appear
voluntarily at a specified place and time. It may also take additional guarantees or impose
conditions for its agreement, such as the lodging of a security. The person’s commitment to
appear will be recorded by the judicial authority of the arresting State and notified to the
issuing judicial authority. The person concerned will also be informed of the potential
consequences of failure to appear. The issuing judicial authority must also transmit
information regarding the suspension of the European arrest- warrant to the Schengen
Information System if the warrant was disseminated through it.

If the person appears as agreed, the European arrest warrant will lapse definitively (Article
25). Otherwise, it will be for the issuing judicial authority to record the failure to appear,

11
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whereupon the warrant will become enforceable again. If the person is then re-arrested, the
procedure of Article 17, whereby the warrant becomes immediately executable regardless of

assent and without further hearings, will apply without excgpt?on.

Article 14 - Provisional release

Between his arrest and his surrender to the issuing authoritiés, the pérson is the responsibility
of the executing Member State. The competent judicial authorities there will have to take the
decision in accordance with its pational procedural rules and within the time allowed by -
national legislation governing arrests. This procedure, which concerns exclusively the
question of provisional release, is distinct from the procedure of Article 18, which concerns
the validity and execution of the Ruropean arvest warrant. The competent judicial anthorities
there will have to take the decision having regard to the assurances as to subsequent
appearance that the person concerned can produce and his undertaking to allow the authorities

to execute the wamrant.

The purpose of this provision is to allow the provisional release of the person on the territory

N of the executing State until the date when he is surrendered to the issuing judicial authority.

That date must be determined jointly by the judicial authorities-in-the issuing -and executing

States on the basis of the date when the former need the person to appear before them. So

long as he remains on the territory of the executing State, that State will be responsible for

ensuring that he does not seek to evade justice. The executing judicial authority may make its

decision subject to conditions under national law in the event of provisional release, such as

. the -payment of a sécurity, a ban on moving outside specified geographica] limits, the
obligation to appear regularly before control authorities, etc.

The situation here is different from the situation referred to in the previous Article. Unlike
Article 13(3), which provjdes for the As.uspcnsion of the European arrest warrant, the warrant
~ will here be'qgtuiyy executed, and the arresting State will be responsible.

' e T
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Section 4: Judicial procedure for surrender

Article 15 - Examination of the European arrest warrant

The court with jurisdiction to rule on the execution of the arrest warrant must be apprised as
soon as possible, and in any event no later than ten days after the arrest. For this period, it will
be for the designated competent authority to obtain the person’s consent to execution of the
warrant, if necessary. Depending whether this consént is given or not, the authority with
jurisdiction to rule on execution may change. It might be the prosecution service in the cases
referred to in Articles 16 and 17 or a court in other cases. '

Article 16 - Consent to surrender

This Article is inspired by Article 7 and 8of the 1995 Convention, in particular with regard to
the procedures for obtaining the person’s consent. If he agrees, the warrant must be executed
immediately. The mechanism set up here does not differ appreciably from that laid down in
the 1995 Convention, which already expressly derogated from the formal extradition
mechanisms.> But in the previous situation, the requested State retained the full power to
 assess both the legality and the expediency of the surrender. Henceforth, this power will be
constrained by the provisions of the Framework Decision concerning the refusal to execute
the European arrest warrant. With regard to the authority with jurisdiction to take the

2 Byt the mechanism of the 1995 Convention enabled States to declare that the person's consent was
revocable. This limitation was not kept here.
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decision, it must always be 4 judicial authority, but Member States will be able t0 decide to
confer that power on the prosecutor, which distinguishes this situation from that referred t in

Article 18.

But the formalities for notifying the issuing authority of the person’s consent have been
simplified. Under the 1995 Convention the notification had a direct effect on the presentation
of the extradition request by the requesting State. Since the European arrest warrant operates

as a request for surrender, the chief value of the notification of the persons consent is as .

information for the issuing authority.

Article 17 - Previous release

This Article aims to take account of the previous procedure 'which could proceed on the
territory both of the issuing State and of the executing State. When a person arrested and left
free or released after pre-trial detention fails to return (this information is on the arrest warrant
(Article 6 1)), or when the person escaped, the procedure for executjon of the European arrest
warrant is simplified and there will generally be no need for a court hearing, even if there was

. no consent. The same procedure applies if the person has already been arrested on the basis of

the same Euvropean arfest warrant but, contrary to his commitment, he did not reappear before
the issuing judicial authority (Article 13(3)), or when he was released on bail under Article 14
and fails to meet his obligations. : .

If, however, the executing State's judicial authority has reasons to believe that the request

falls under one of the cases provided for by Articles 27 to 34, it may refer 1o a court in
accordance with the procedure provided for by Article 18. If the person challenges the use of

the accelerated procedure, the question may be referred to the courts. The case will then relate '

solely to the question whether the conditions of paragraph 1 are met (is this the right person?
Has the person actually been released in manner described by paragraph 17 Etc?). The review

- hére differs ‘substantially froti the action provided for by Ariicle 18. n’ certain Cases the T

action might prompt the judicial authority of the executing State to rule on the person’s
maintenance in detention in accordance with Article 14.

One of the aims of this Article is to imprové indirectly the assurances that people residing in
other Member States will actually appear in court. There is sometimes a greater tendency to

keep them in detention than residents, because the judicial authorities consider that there is .

inadequate assurance that they will appear. Under the proposed ‘mechanism, they will be
placed in the same position as people residing on nationa) territory. The assurance given to the
judicial authorities that they can simply and effectively make the person retwn, even if he
resides in another Member State, should_ make it easier to release him or leave him free.

Article 18 - Hearing

When the person does not agree to surrender or is in the situation referred to in Article 17(2)
or (3), the decision concerning the execution of the European arrest warrant must be taken by
a court. This Article aims, in these cases, to heighten the assurance given 10 a person against
whom a European arrest warrant has been issued by giving him the possibility of being heard
by an independent judge and to enjoy the benefit of adversarial proceedings. In other cases,
the procedure could be implemented by the prosecution if that is compatjble with the legal
order of the Member State. ' :

The person must be brought before a court within ten days following his arrest (Article 15).
The hearing will proceed in accordance with the procedural rules applicable in the executing
State. As a rule it will not extend to questions of substance but to points such as identity or the
formal regularity of the warrant (Article 32). But the court’s review of execution must also, if

13
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necessary, cover all the exceptions provided for in Articles 27, 28, 29, 30, 31, 33, and 34 and

the specific cases referred to in Articlgs 35, 36, 37, 38, 39 and 40, subject to the powers af

any) of the central authority.

It is provided that the issuing State as such is represented or makes suhmissiqqs to the court
taking the decision. This mechanism must allow a genuine debate, and. will ‘be ablc. in
particular to make it possible (in presumably rare cases) to provide the additional information
which would prove necessary (Article 19). :

Article 19 - Supplementary information '

The requests here should be exceptional as the information contained in the arrest warrant is
in theory sufficient for execution purposes. But .in some circumstances (implementation of

ne bis in idem, for example, or checking that the case is covered by the negative list of
Article 27), it might prove necessary to provide the court with supplementary information.
The court will therefore be able to postpone the hearing to a later date. This reference must

not, however, lengthen the procedural deadlines, which are strictly framed (Article 20).

Article 20 - Time-limit for the decision whether to execute the European arrest warraiit

It will be for each State to organise the procedure in accordance with its own rules, and in
particular o provide, if appropriate, for the possibility of an appeal against the decision taken
by the court referred to in Asticle 18. However, the procedure set up by this Framework
Decision must above all be fast and effective. It is therefore necessary for a decision to be
taken very quickly on the ‘exetution’ of the European arrest warrant and for the issuing
authority to-be ‘acquainted as soomn as possible with the action taken on its request. The
proposed ninety-day period corresporids to that provided for in the Treaty between Italy and
Spain. It may in no circumstances be lengthened. It includes all the phases of the procedure.

-Article 21 « Reﬁnsaland;e'xpiq.,of:.thetim&lindt.. : o e

In the event of a refusal to surrender the person concerned or of failure to stay within the
ninety-day deadline, the person must be released except if, with regard to a judgment, it is
being enforced in the State requested (Article 33), or if there are other grounds for detention.

The provisions on reasons to be given for the rejection are taken in adapted form from the
1957 Convention (Article 18 (2)). _

Article 22 - Notification of the decision on whether to execute the European arreét
warrant . '

This Article is taken over in part from Article 10 of the 1995 Convention on simplified
extradition. The notification will be made directly by the executing judicial authority to the
issuing judicial authority. This gives effect to the Article 8 principle of direct communication
between judicial authorities. The central authorities will be able in practice to facilitate this
communication (by arranging for translation, for example).

« .

The Decision must be notified immediately. The 1995 Convention provided for a twenty-day
deadline for notifying the decision to accept o refuse extradition. This period was designed to
enable an applicant State whose request for the simplified procedure was rejected to request
extradition by the ordinary procedure. This option is no longer relevant, and the petiod is
therefore abolished with regard to the execution ‘of a European arrest warrant. Since execution
will be the rule and refusal will be the exception, it is preferable to minimise the notification
phase and proceed jmmediately to the formalities for surrender so that it can take place as
soon as possible. '

14
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Article 23 - Time-limit for the surrender of the person requested

The person must be surrendered within twenty days following notification of consent or the
decision, whatever the authority which tooK it. o '

Paragraphs 2.and 3 are inspired by the 1995 Convention (Article 11). They concern situations
where execution of a European arrest waxrant has been accepted but is deferred because there
are objections of force majeure to ransferring him. As the 1995 Convention envisaged
(cf. Explanatory Report), the concept of force majeure must be ‘interpreted strictly, in
accordance with the interpretation used in international crimina! law. This' refers to an
unforeseeable and unavoidable situation (for example a transport accident, a strike preventing
use of the planned mode of transport, no other means being avgilable, serious illness of the
person who needs urgent hospitalisation, etc). The new surrender date must then be as close
as possible to the date when the period initially planned expires. The proposed form of words
;s more flexible than in the 1995 Convention. Tf the reason for not transferring the person is
based on his personal circumstances, such as his state of health, the twenty-day limit does not
apply (second subparagraph of paragraph 3).

On the other hand, where the warrant was issued on the basis of a final judgment and the
person is the subject of proceedings that have not given rise to a final decision in the B
executing State (Article 39(1), (2) and (4)), the latter State is released from the time-limits

applying to surrerider. The person will be surrendered only when the proceedings are over.

Whether the European arrest warrant is executed within the prescribed deadlines or is in one
of the exceptional situations provided for by this Axticle, the final date of the person’s
surrender must be set by agreement between the competent authorities of the Member States
concerned. -

Article 24 - Deduction of the period of cfe;_:ﬁv_gﬁon of liberty from the penalty

In the extradition system, the possibility of deducting the period served in prison in the
_extradition process from the total sentence to be served was not always available. This Article
remedies this shortcoming. The executing State must for this purpose send the State requested
an exact calculation of the time spent in prison by the person against whom the European
arrest warrant is executed.

B et e SR LR

Article 25 - End of effect

Where the requested person has ‘been surrendered, the judicial authority in the executing 7
Member State must ensure that the arrest warrant ceases to have effect. It will be for the
issuing judicial authority to act in accordance with its national law and to send information as
required to the Schengen Information System. The cessation of effect will be able to take
place ai different stages in the procedure: obviously when the surrender takes place, but also
when the executing judicial authority decides to execute the penalty on its territory, or when it

notes that there is a non bis in idem situation. :

2.4

-

Chapter TIJ: Grounds for non-execution ‘ .

L4

Article 26 - General prov;ision

The grounds for refusing to execute a European arrest warrant in 2 Member State are listed
exhaustively in this Framework Decision. Subject, of course, to the general rules for the
protection of fundamental rights, and particularly the European Convention for the Protection

15



} 20709 '01 THU 12:54 FAX 32 2 230 9504

_JusTUS LIPSIUS sos UM (KUMCENIEK)  guly

R

of Human Rights and Fundarnental Freedoms of 1950 and the Charter of Fundamental Rights
of the European Union, it will not be possible for the judicial authority of 2 Member State t0
refuse 10 execute a European arrest warrant on a ground not providcgl for here.

 Article 27 - List of exceptions _ .
| The principle of double criminal liability is abolished. This removal arises logically from the

mutual recognition principle: the Decision of the. judicial authority of another Member State is
recognised in all its effects, ipso facto. and without @ priori review. It will hardly matter,
therefore, if the offence for which the arrest warrant was issued does not exist, or that its
components differ in the executing State. Under this principle each Member State not only
recognises the entire criminal law of the other Member States but alsa agrees to assist them in
enforcing it. This mechanism will make it possible in particular 0 solve the difficulties
connected with delays in amendment of the Member States’ criminal law when new forms of

crime emerge. ,
But there are twWo restrictions in Articles 27 and 28.

) Under Article 27, each Member State may draw up a list of forms of conduct for which it
declares in advance it will refuse to execute European arrest warrants (“negative list” system).
This list may include forms of conduct that do not ‘constitute offences in the Member State
making the list but which are in other Member States. Offences which have been
decpiminalised over the years' (abortion, drug use, euthanasia, etc.) are typical of what might
be on tliis list. Decriminalisation in these cases can be seen as the outcome of a democratic
debate within the State which, consequently, no longer agrees to cooperate with other States

 which still treats these forms of conduct as criminal offences. The list will also cover more
general aspects of criminal liability, such as the minimum age for liability. The list of
offences provided for by this Article must be communicated to the General Secretariat of the
Council and to the Commission, and it must be published But at least three months will be

e e After PUDHCAtIoN b’t‘t’he BErBefore the Meinbei State can rely on the éxceptions i it.”

Article 28 - Principle of territoriality

When a Member State exercises extrateritorial jurisdiction in relation to an offence which is
not an offence under the law of the State in which execution is requested, the latter State will .
be able to refuse to execute the European arrest warrant. A State is considered to exercise
) extraterritorial jurisdiction when none of the components of the offence is located on its
territory. Member States are generally required to provide mutual assistance and execute
European arrest warrants issued by the judicial authorities of the other Member States, even
where they exercise extraterritorial jurisdiction on the basis of their national law. However,
the obligation does not apply in cases involving offences which do not constitute offences in
the State in which execution is requested. This avoids obliging a State to execute a European
arrest warrant for an offence committed entirely on its territory but not classified as such by
its own Jaw. The criterion to be taken into account here, to consider the restoration of the
principle of double criminal liability, will be the definition of the offence in the substantive
criminal law rather than the guestion of the jurisdiction of the State in which execution is
requested for an identical offence. In other words, the execution of the European arrest
warrant could be refused if the issuing State exercised extraterritorial jurisdiction 2nd if the
offence justifying the exercise of this jurisdiction does not exist in the State in which
execution is requested. The assessment of whether the offence is provided for by the
Jegislation of the executing Member State must be done on a strict basis and not include the
question of jurisdiction in a similar case. Thus, if the offence exists in law but the courts of
the executing State have no jurisdiction on the facts, the European arrest warrant must be
executed. .

16
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Article 29 - Non bis in jdem’ ,

The non bis in idem principle is 2 fundamental principle of law. All national courts are bound
by this principle, which is reaffirmed by Article 50 of the Chiarter of Fundamental Rights of
the European Union absolutely, for the entire Union.

The Convention of 25 May 1987 between the Member States of the. Communities relating to
the implementation of the non bis in idem principle specifies detailed rules and possible
exceptions. But it has been ratified by only three Member States.

Article 9 of the 1957 Convention makes it possible to refuse extradition on this ground only if
the Decision alleged to be the same was given by the judicial authorities of the State requested
(or they had decided not to commence the proceedings or to end them). An identical solution
is proposed here.

The mechanism proposed here takes account of the speed of proceedings that will flow from
the adoption of the European arrest warrant. The solution will be different according to
whether the Decision in question was taken by a judicial authority of the executing State or by
a third country. In the first case, it will be for the judicial authorities of the executing State to
verify whether the facts giving Tise to the prosecution in the two States are indeed the same. In
the second, the principle would be to execute the warrant and entrust the issuing court with
the verification. ' ' ~

Admittedly, the 1975 Protocol extended the examination of the non bis in idem principle to
Decisions given in third countries that were parties to the Convention (Article 2). It specified
the situations in -which extradition could be refused on the base of non bis in idem and a
number of other possible exceptions to this refusal. This solution does not appear appropriate
within the framework of the evaluation of the non bis in idem principle for the execution of a

European arrest warrant. For one thing, the Protoco! has. been ratified only by six of the

. _...Member-States;-for another;  the -speed of -the procedure now- provided for -will allow the-- -

verification to be made more quickly and more reliably than in the executing State, which
might not have all the necessary facts to hand. '

In addition, when there is concurrent jurisdiction as between the judicial avthorities of the
issuing State and the executing State as regards the offence that prompted the European arrest

waiTant, execution can be refused if the executing State takes a Decision not to proceed. The
recommended solution is on this point identical to that of the 1957 Convention.

Article 30 - Amnpesty

As regards amnesty, this Article does not innovate in relation to the previous situation
resulting from the second Protocol to the European Extradition Convention (Article 4), which
was taken over in Article 62 (2) of the ‘Schengen Convention and Article 9 of the 1996
Convention. The drafting is identical. ' :

The reason for accepling this exception is the same as that underlying the negative list
provided for by Article 27. The amnesty of certain offences is the result of a democratic
debate in the State. It is consequently logical to accept that this State no longer agrees to
cooperate with other States which still treats these forms of conduct as criminal offences.

On the other hand limitation periods, which were covercd by Article. 8 of the 1996
Convention, are no longer among the grounds for refusal, even where both States have
jurisdiction to prosecute for the offence. An amnesty is a positive action by the legislature in
the executing State, but the expiry of the limitation period is no more than the consequence of
failure to prosecute. It can be involuntary and result purely from the fact either that the
authorities in that State are unaware that an offence has been committed or that investigations

17
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have not enabled the offender to be identified. It should not, therefore, be possible to rely on
these difficulties against the issuing judicial authority. In addition, it would be illogical for a

State to execute a Buropean arrest warrant for acts which it does not treat as criminal offences

while refusing to execute it where they do constituie offences but the limitation period is past.

Auxticle 31 - Immunity . ‘ . .
This Article is taken over from the Treaty between laly ‘and Spain and makes it possible to

refuse to execuie a European arrest warrant when the person against whom it is issued enjoys -

" immunity in the executing State. The introduction of this ground for refusal is the

conseguence of the conversion of the surrender process into a wholly judicial process. In the
previous situation, it was for a political authority to rule on the immunity issue and act

* accordingly. Henceforth this situation must be seen as an explicit ground for exclusion. The

decision whether or not to recognise a person’s immunity may be entrusted to the central
authority (Asticle 5). . ' :

Article 32 - Lack of necessary information

This is a traditional clause for refusal to execute an-arrest warrant. | |

There must be certainty as to the identity of the person arrested and the warrant must have
been established in accordance with Asticle 6 of the Framework Decision. '

Chapter IV: Grounds for réﬁ:sal to surrender .

Article 33 - Principle of integration -

If the European arrest warrant was jssued pursuant to a final judgment, the judicial authority
of the executing State may decide that it is preferable for the future social rehabilitation of the
person in question to serve his sentence on the spot. The interest of the person is the only
EFiterion Which thakes it possible to apply this provision, aiid his consent isnecessafy.
This requirement of consent is not in conflict with Article 69 of the Schengen Convention.
That Article covers situations where a person who has been convicted flees to another

‘Member State and the issuing State transmits the conviction for enforcement. The interested

party's consent to execution is not, of course, necessary. But the present situation does not

primarily concern. transmission of a conviction but execution of an arrest warrant. The .

principle must be that the warrant must be executed even if it concerns 2 national. However, it
may be preferable. for the requested person (national or permanent resident) to serve his
sentence in the State where he was arrested. In that case, the executing State will be able, with
the person’s consent, to decide to execute the sentence on its teritory rather than executing
the warrant. : ‘

Technically, for the implementation of this principle, Member States may look for inspiration
to the 1983 Convention on the Transfer of Sentenced Persons and the Agreement on the
Application, between the Member States of the European Communities, of the Convention of
the Council of Burope on the Transfer of Sentenced Persons of 25 May 1987, where they have
ratified these instruments. Articles 6 (2), 7, 8, 12 and 15 of the 1983 Convention are
pacticularly relevant. But the better reintegration clause in this Article could be implemented
even between two States one of which has not ratified the 1983 Convention. It will then be for
the two States to find the sujtable procedures forsexecuting the sentence.

Where this Article is applied, the amount of the penalty cannot be amended, even if it is
different from what would have been ordered in the executing State. The text does not take
over Article 10 (2) of the 1983 Convention, the implementation of which is basically

18

+-> UM (KUMCENYER)

|
$¥ivly



20,09 '01 THU 12:56 FAX 32 2 230 9504 JUSTUS LIPSIUS

incompatible with the principle of mutual recognition. The executing State’s system of
execution of sentences will apply. :

Article 34 - Videoconferencing

In a number of cases, it will not be necessary to physically surrender of the requested person,

as he will be able to take part validly in the trial while remaining in the executing Sgate. This
mechanism could for example be used when the person 1s imprisoned in the executing State

or his transfer is difficult for practical reasons. The procedures for setting in_place such a -

mechanism are taken over from Article 10-(9) of the European Union Convention relating to
mutual judicial assistance in criminal matters of 2000. It will be for the executing State’s
judicial authority to organise the videoconference .proccdures in close cooperation with the
issuing State’s judicial authorities. As the Convention provides, this is mandatory neither for
the issuing State nor for the executing State. It can be organised only if both systems accept
the videoconferencing mechanism. If one of the two judicial authorities refuses to do so on

grounds connected with its interna) legal order, the European arrest warrant wil] have to be -

executed, subject to the other provisions of this Framework Decision.
If this Article is applied, it will be for judicial authority in the executing State to decide what

happens to the person pending the physical organisation of the videoconference (detention or.

provisional release) In accordance with its national procedure.

Chapter V: Speciat cases

Article 35 - Judgments in absentia

. The fact that a judgment was given against a person in absentia according to the definition in |

Article 3d does not preclude execution of the European arrest warrant issued pursuant to it.

_The proposed text, however, goes further than Article 3 of the 1978 Protocol. Where the.
“Decision which serves as a basis for the European arrest warrant has been given in absentia,

the executing authority must record the person’s opposition in accordance ‘with the
jnstructions in the European arrest warrant. In practice, in this type of case, there must be
direct contact between the two judicial authorities, if necessary with the aid of the central
authority, in order to ensure that the opposition is valid. The execution of the arrest warrant
must proceed in such a way that the interested party can validly assert his rights to oppose it.
In practice, at the time of. notification of the opposition, the judicial authorities of the issuing
State must notify the person of a date on which he must appear for trial. In practice, the
execution of the arrest warrant must be so organised as to allow the person to attend the trial
and secure his defence rights.

Article 36 - Return to the executing Mernber State _

The executing State may make the execution of the European arrest warrant conditional on
voluntary retun condition once the person has been convicted. This condition should

facilitate the execution ,of the European arrest warrant for Member States which have

difficulties with the extradition of their nationals, The proposed text is inspired by the
statemnents made at the time of the ratification of the 1996 Conventjon.

Article 37 - Life imprisonment

This Article is inspired by the declaration by Portngal on the 1996 Convention. It makes it
possible to submit the execution of 2 European arrest warrant to an assurance by the issuing
State that if the person is sentenced to life imprisonment the sentence will not actually be
carried out.

19
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Article 38 - Deferment of execution on humanitarian grounds

This Article concerns concrete situations in which the European arrest warrant should not be
executed on account of the practical situation of the person, 2hd in particular his health. It can
be deferred until the person’s situation has improved. The warrant will then have to be

_executed as soon as possible.

Article 39 - Concurrer;t proceedings in several Member States

This Article aims to regulate situations in which the person prosecuted is the subject of '
criminal proceedings on account of separate facts in the. issuing State and in the executing

State.
Three types of situation must be distinguished:

a) the document which gave rise to the issue of the European arrest warrant is a final
judgment. In this case, the trensfer to the issuing State will take place either at the end of
the proceedings carmied out in the executing State or when the sentence passed there is

executed;

'b) the document which gave rise to the ;ssue of the warrant is a pre-trial decision or a
judgment in absentia. Tn this case priority must be given to the current proceeding so that
the issuing State can be in a position to ariive as soon as possible at a final decision. The
person must therefore be transferred to the issuing State, which would be responsible for -
re-transferring, him to the. executing State to serve his sentence at the end of the:
proceedings. ' o - _ -
Of course, the possibility of using a videoconference system to try the case will have to
be examined on the facts; : :

¢) when the person is the subject of proceedings in both Member States for separate facts at
_the-same-time, there-shotld-be a.provisional- transfer so that the two judicial authorities -
- can be in a position to arrive at a final decision as soon as possible. Depending on the
progress of each proceeding, the judicial authorities of both Member States are invited to
act in concert to transfer the person, if necessary several times, sO as to allow the success
of the investigations and of the trials. Here again, the possibility of videoconferencing
will have to be considered. :

Paragraph 4 is inspired by Article 9 (2) of the Buropean Union Convention on mutual
assistance of 2000. : '

When a Member State has had a European arrest warrant execnted, it must ensure that the
person subseguently appears before the executing State’s judicial authority. If necessary, it
might be convenient for the issuing State to enforce the executing State’s judgment on its
territory. All the documents required for enforcement of the judgment must conseguently be
supplied by the competent authority of the executing State. ‘

In addition, if the nature,of the offence for which the person is prasecuted in one of the two
States allows, the judicial authorities there should consider the possibility of approaching the
other State’s judicial authorities with a denunciation in accordance with Article 21 of the 1959
European Convention on mutual judicial assistance to allow the two proceedings to be joined.
The interest of the European Convention on the transfer of criminal proceedings of
19 May 1972 and the Agreement between the Member States relating to the transmission of

the criminal proceedings of 6 November 1990 is worth highlighting in this connection.

Article 40 - Multiple requests
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This Article deals with the rather more complex situation where the requested person is the

subject of Buropean arrest warrants issued simultaneously for different offences by sgyer::ﬂ

judicial authorities of several Member States. This situation can, moreover, exist in -
- combination with the previous one. ' '

On this point, the text broadly takes over the general provisions in Asticle 17 of the 1957
European Extradition Convention. The reference to the person’s nationality, however, is
abolished. The text also establishes the principle of close cooperation between the judicial
authorities of the relevant Member States so that prosecutions can take place in.each of them
and a final decision be given as soon as possible. In this cooperation, the authorities
concerned must be inspired by Article 39. '

In addition, provision is made for Burojust to be consulted on cases of this type.

In relations with such non-member countries as.may be seeking the person, the principle of

the priority given to execution of the Furopean arrest warmrant established by the

Ttalian-Spanish Treaty is not included in relations with non-member countries parties to the
1957 Convention so as to avoid affecting relations between Member States and other

signatories and in particular to avoid violating Article 17 of the Conventjon. If precedence is

to be given to the European arrest warrant even when if is in competition with an extradition

request from a third country party to the Convention, the Convention would have to be

amended. ‘ '

But with regard to an extradition request emanating from another third country, the rule is 10
" give priority to execution of the European arrest warrant. This choice is justified by the fact
that the procedure for execution of the European arrest warrant must be simple and fast while
relations with the non-member countries remain subject to the traditional and Tlonger
mechanism of extradition. It will be for non-member countries to address their extradition
 request to the State whose judicial authorities issued, the European arrest warrant.

As regards paragraph 4, which deals with the hypothesis of a conflict between a European
arrest warrant and request for surrender from an intemational tribunal, cooperation between
the States concerned in compliance with existing international obligations will be necessary.

Article 41 - Other offences

This Atticle enshrines the abolition of the principle of speciality. The only limits to this
exception are the offences on the negative list provided for by Asticle 27, the situations to
which Article 28 applies (extraterritorial jurisdiction exercised by the issning Member State)
or Article 30 (amnesty or limitation periods applicable to the offence in the executing
Member State). .

Article 42 - Handing-over of property

This Article is taken over direct from the 1957 Convention with the aim of preserving the
existing legal order in this matter, It must be interpreted in the light of the specific provisions
of the 2000 Conventiofi. on mutual judicial assistance in crimindl matters, in particular
Article 7.

Chapter VI: Relation to other legal instruments .

Article 43 - Relation to other legal instruments

The purpose of this Article is to draw the conclusions of the major changes made by the
Framework Decision in relations between Member States. The legal instruments governing
extradition are replaced by the European arrest warrant in relations between Member States.
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The Member States Will accordingly have to make 2 notification to the Secretary—Gene@lh of
the Council of Europe pursuant 10 Article 28 of the 1957 Convention. The extradition

provisions of the 1977 Convention on errorism are also affected insofar as the principle of

double criminal liability is abolished.

In addition, the extradition provisions in European Union instruments which enshrine the
principle that 2 Member State which refuses 1o extradite its nationals would be required to
submit the case 1o Ii8 prosecution autharities3 will no longer be applicable when the

Framework Decision on the European arrest warrant is in force. The more favourable

provisions of instruments signed between some of the Member States of the Union (Benelux
Convention, bilateral treaties, laws of the Nordic States) are not affected. It will be for the
States concerned to decide if they extend among themselves the scope of the European arrest
warrant in order to maintain the previous rule of their law.

Article 44 - Provisions relating to the Schengen acquis

This Framework Decision is 2 development of the Schengen acquis. But Articles 59 to 66 of
the convention implcmenting' the Schengen agreement, which refer to the extradition
mechanism, are replaced, as is Article 95, since the contents of paragraph 2 henceforth
constitute the: European arrest warrant and “flag” cases will be limited. The same applies to
Article 94 (4) as it concerns extradition requests. ' v

The agreement concluded by the Council of the European Union with the Rep\ibljc of Icelan

and the Kingdom of Norway on 18 May-1999 applies to this Framework Decision. . .~ ... -

Chapter VII: Practical provisions
Article 45 - Transit .
This text is inspired partly by Aticle 16 of the 1996 Buropean Upion, Convention that it

" extends.

No Member State may refuse transit .on its temitory of a person with respect: to whom a
European arrest warrant has been executed. It is systematically warned of all transits taking
place on its territory and it will be for it to decide if specific safety measures must be taken at
the time of the person’s transit. It may if necessary allow the authorities of the issuing State or
the executing State to accompany the person on its territory by themselves.

The person must be accompanied by the following supporting documents:

- evidence of identity; | :

— the European arrest warrant, with a translation;

— the Decision of the executing judicial anthority, with a translation. _ .
The provisions of the 1996 Convention comenﬁng overflight of the territoiy are taken over

unchanged. .

The Framework Decision does not affect relations with non-member countries which might
be crossed at the time of execution of a European arrest warrant. In this case, however, insofar

"as the usual documents concerning the extradition procedure will be abplished, it will be

necessary to make sure prior t0 transit that the authorities of the crossed country are satisfied
with the presentation of the European arrest warrant in place of the documents usually
required. '

3 ‘For example, Article 10 (1) (b) of Council Framework Decision 2001/413/JAl of 28.5.1 (OJ L149,. 2.6.1),
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Article 46 - Transmission

The provisions of this Article are taken Over from Article 6 of the European Union .

Convention on mutual assistance in judicial matters (29 May 2000). The:re is a major
jnnovation here in that the European arrest warrant may be sent by any means, in particular by
fax or e-mail, so long as its authenticity can be checked and perfect confidentiality is ensured,

' The transmission of the Buropean arrest warrant must benefit from the mechanisms set up

between Member States under the mutual assistance Convention (cf. Explanatory Report ad
Article 6) so that “precise arrangements [are) made for establishing autheriticity where
requests are made by fax, e-mail or other means of telecommunication”.

In addition, since the European arrest warrant is in itself a sufficient enforceable document,
the transmission of related documentation. and checks on their authenticity are highly
simplified. It is mainly in the cases referred to in Article 33 (additional information) that
questions of transmission of other documents and authenticity might arise. They will be
regulated by mutual agreement by direct contact between the judicial authorities of the
Member States, if necessary with the central authorities’ support.

Article 47 - Languages

The European arrest warrant is to be transmitted in the language of the issuing State or in the
Janguage of the executing State. The text does mot diverge from the 1957 European
Extradition Convention. : '

On the other hand, the text takes as a starting point the ’I‘featy between Italy and Spain when it
makes the central authority of the executing State responsible for translation into its language
of the warrant, if necessary, and of all documents that are required for the procedure.

Article 48 - Expenses .

N The text of the Frame ork 'Decisior'n' makes anunor change: _to'.s'i;ﬁplify matters in COI‘I&p&ﬁSOnl h

with Article 24 of the 1957 European .Extradition Convention.

The principle is as follows: all expenses incurred on the territory of the executing State are to
be bomne by that State, whereas travel expenses and all other expenses are to be borne by the
issuing State. '

Chapter VIII: Safeguard
Article 49 - Safeguard .

The system of the European arrest warrant can function only when there is perfect trust

between the Member States as to the quality and reliability of their political and legal systems.
It is accordingly possible for a Member State to decide unilaterally to suspend recognition of
European arrest warrants issued by another Member State when it is suspected of serious and
repeated violations of fundamental rights within the meaning of Article 6 of the Union Treaty.

A declaration to that effect must be made to the Council and ta the Commission. This.

declaration could serve as the starting point for the procedure provided for by Article 7 of the
Union Treaty. But if the procedure of that Article has not been initiated within six months, the
suspension of recognition of Buropean arrest warrants must cease to operate.

Where this Article is applied, it will be for the executing Mcmbé; State to decide, according
to the circurnstances, if it the person should be prosecuted on its termitory for the facts which
gave rise to the issue of the European arrest warrant.

The Article should, however, be applied only during 2 transitional period pending a Decision
on the application of Article 7 to the relevant Member State.
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Chapter IX: Final provision's

Article 50 - Publication

The information concerning the centra] authotity and its juﬁsdicfion pursuant to Atticle 5
must be published before the entry into force of the Framework Decision.

The “negative list” of offences for which a State could state that it does not recognise the
European arrest warrant must be published. Any.change to this list must be communicated to
the General Secretariat of the Council and to the Commission at least three months before its
entry into force. The General Secretariat of the Council will inform the other Member States
of any change to this list. These changes will also be published. :

Articles 51, 52 and 53 are self-explanatory.
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2001/0215 (CNS)
Proposal for 2
COUNCIL FRAMEWORK DECISION.

on the European arrest warrant and the surrender procedures
between the Member States '

THE COUNCIL OF THE EUROPEAN UNION;

Having regarci to the Treaty on European Union, and in particular Article 29, Article 31 (a)
and (b) and Article 34 (2)(b) thereof,

Having regard to the proposal of the Commission’,
Having regard to the Opinion of the European Parliamént?,
Whereas: '

(1) = The achievement of a Common Area of Freedom, Security and Justice is based on
mutual trust in the criminal justice systems of the Member States. Those systems are
founded on the principles of liberty, democracy: and the rule of law and they respect
fundamental rights as guaranteed by the- European Convention for the Protection of
Human Rights and Fundamental Freedoms of 4 November 1950 and by the Charter of
fundamental rights of the European Union.

(2)  All or some Member States are parties to a number of conventions in this field. They
include the European Convention on Extradition of 13 December 1957 and the
European Convention on the Suppression of Terrorism of 27 January 1977. The
Nordic States have extradition laws with identical wording.. . :

(3)  Inaddition, the following three Conventions dealing wholly or in part with extradition
have been agreed upon among Member States, and form part of the Union acquis: the
Convention of 19 June 1990 implementing the Schengen Agreement of 14 June 1985
on the gradual abolition of checks at their common borders in relations between the
Member States which are parties to that Convention®, the Convention of 10 March
1995 on simplified extradition procedure between the Member States of the European
Union®, and the Convention of 27 September 1996 relating to Extradition between the

Member States ofthe European Union®.

(4) In order to remove the complexity and potential for delay inherent in the present
arrangements on extradition, it is necessary to introduce a new simplified scheme with

-

07 ...

ol...

0 239 22.9.2000, p. 19.
0J C7830.3.1995, p. 1.

0J C313 23.10.1996, p. 11.
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respect to surrender ‘of persons for the purpose of prosecution and execution of
sentences. It would replace the traditional extradition schemes which are no longer

adapted to the requirements of a Common Arca of Freedom, Security and Justice -

where the importance of national borders-is diminishing.

The Euvropean arrest warrant provided for in this Framework Decision aims to replace
the traditional extradition arrangements and must have the same scope of application

as the multilateral system of extradition built upon the European Convention on .

Extradition o_f 13 December 1957,

Since this objective cannot be sufficiently achieved unilaterally by the Member States
and can therefore, by reason of reciprocity, be better achieved at the level of the
Union, the Council of the Union may adopt measures, in accordance with the principle
of subsidiarity as referred to in Article 2 of the BU Treaty and as set out in Article 5 of
the EC Treaty. In accordance with the principle of proportionality, as set out m the
jatter Article, this Framework Decision does not go beyond what is necessary in order
to achieve those objectives. ' '

The European arrest warrant is based on the principle of mmtual recognition: if a
judicia) authority of a Member State requests a person for the purposes of prosecution
for an offence which is punishable by deprivation of liberty for a period of at least
twelve months or for the execution of a criminal judgement involving deprivation of

liberty of at least four months, the authorities of other Member States shouid comply -

with that request.

The decision on the execution of the European arrest warant must be subject . to

sufficient -controls; which means that a judicial authority of the Member State where
* the person has been arrested will take the decision on whether fo execute the warrant. .

The role of central authorities in the execution of a European arrest warrant must be
limited to practical and administrative assistance, and to situations where the central
authority is better placed to take the decision than a judicial authority.

There is 2 need for a common format of the European arrest warrant in order to enable
the executing judicial authority to decide whether to execute the warrant without need
for any supplementary documents. - : ‘

In order to ensure the effectiveness of the procedure, and on condition that the
execution of the warrant does not Jead to a violation of fundamental rights, the
possibility to refuse the exccution of the Enropean arrest warrant should be limited to
clearly identified circumstances. -

Since the European arrest warrant is based on the idea of citizenship of the Union as
provided in Articles 17 to 22 TCE, the exception provided for a country’s nationals,
which existed under traditional extradition arrangements, should not apply within the
Common Area of Freedom, Security and Justice. A Citizen of the Union should face
being prosecuted and sentenced wherever he or she has committed an offence within
the territory of the European Union, irrespective of his or her nationality.

Due consideration should however. be given to the possibility of reintegration of a
persop who serves a prison sentence. It should therefore be possible for a prison

26

++> UM (KRUMCENLEK)

vz



LU/uy Ul 10U 1£L,907 I Ve
& Loy Touve SJUILUD LiL22UD 2 Ul \DUNVLCINLILORN @
A = U LO

e ——————
——— et

sentence to be served in the Member State in which the person has the best chances of
reintegration. . : '

(14) A consequence of the application of the principle of mutual recognition is that the
double criminality condition must be abolished as well as the rule of speciality.
However, where the execution of a warrant for certain conduct would run counter to
the fundamental principles of the legal system of a Member State, it must have a
possibility to opt out for those offences. This can be done by giving each Member .
State the possibility of establishing a ‘megative' list of offences for which the

exccution of the European arrest warrant would be excluded.

(15) The execution of a European arrest warrant could be restricted in cases where a
Member State exercises extraterritorial competence for activities which are not
considered as offences in the executing Member State.

(16) The mechanism of the Buropean arrest warrant is based on a high level of confidence
" between Member States. Implementation of that mechanjsm may be suspended only in
the event of 2 severe breach by one Member State of the principle of Article 6 of the -
- Treaty on European Union which could }_ead to.the application of Article 7 of that o
treaty. _

(17) The European arrest warrant should replace between Member States all the former
jnstruments concerning extradition, including the provisions of the Convention

implementing the Schengen Agreement concerning extradition®.

(18)  All Member States have ratified the Council of Europe Convention of 28 January 1981
for the protection of individuals with regards to automatic processing of personal data.
The personal data processed in the context of the implementation of this Framework -
Decision will be protected in accordance with the principles of the said Convention.

(19) As regards the Republic of Jeeland and the Kingdom of Norway, this Framework

\ Decision represents a development of the Schengen acquis within the meaning of the
Agreement concluded on 17 May 1999 by the Council of the European Union and-

those two States’. : ' v

(20) This Framework Decision must respéct the fundamental rights and observe the o
principles recognised in particular by the Charter of Fundamental Rights of the /'3
European Union, and notably Chapter VI thereof. .

HAS ADOPTED THIS FRAMEWORK DECISION:

& Anicles 59-66, 94(4) and 95 of the Convention iipplemwting the Schengen Agreement of 14 June 1985,
0J1239229.2000. . S
7 QJL176 of 10.07.1999 p. 31. ,
i
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Chépter I : General principles

Article ] ~ Subject-matter

" The purpdsé of this Framework Decision is to establish the rules under which a Member State
chall execute in its territory a European arrest warrant issued by a judicial authority in another -
Member State. :

Article 2 - Scope
A European arrest warrant may be issued for:

() final judgements in criminal proceedings, and judgements in absentia, which
involve deprivation of liberty or 2 detention order of at least four months in the
issuing Member State; ‘ _

(b) . other enforceable judicial decisions in criminal proceedings which - involve
" deprivation of liberty and relate to an offence, which is punishable by deprivation of
liberty or a detention order for a maximum period of at least twelve months in the

issuing Mémber State. » o ‘ o

Article 3 - Definitions

' Forthcpurposes of ‘tl}i_s.}?ramewwkp:qcisiqx}, the following dcﬁpi'tionsi shall apply: -

() “Eyropean arrest warrant” Tmeans a request, issued by a judicial authority of a
Member State, and adressed to any other Member State, for assistance in searching,
arresting, detaining and obtaining the surrender of a person, who has been subject 10
a judgement or a judicial decision, as provided for in Aticle 2;

(b)  ‘“issuing judicial authority” means the judge or-the public prosecutor of a Member
State, who has issued a European arrest warrant ; ‘

(©) "oxecuting judicial authority” means the judge or the public prosecutor of a
Member State in whose territory the requested person sojourns, Who decides upon
the execution of a European arrest warrant; :

(d) “judgement in absentia” means any judgement rendered by a court after criminal
- proceedings at the hearing of which the sentenced person was not personally present.
It shall not influde 2 judgement given in proceedings in which it 15 clearly
established that the person was effectively served with a summons, in time to enable
him or her to appear and t0 prepa;re his or her defence, but he or she deliberately
decided not to be present or represented, unless it is established that his or her
absence and the fact that he or sh¢ could not inform the judge thereof were due o
reasons beyond his or her control; : ’ '

(e) "detention order” means any order involving deprivation of liberty which has been
made in criminal proceedings in addition to or instead of a prison sentence;

- 28
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® “requested person” Mmeans a person in respect of whom a European arrest warrant is
issued. .
Article 4 - Competent judicial authorities

Each Member State shall designate according to' its national law the judicial authorities that
are competent to ' ‘ ’

(a) - issue a European arrest warrant

(b) take decisions under Section 4 of Chapter I without prejudice to Article 5(4).

Article 5 - Centrj-al authority

1. Each Member State shall designate a central authority, or when its constitutional
system so Tequires, more than one central authority for the- purposes of this
Framework Decision. . ,

2. The central authority shall assist the competent judicial authority. In particular, the
' central authority shall provide translation, administrative and practical facilities, and
general information. : : '

3. Each Member State may decide that itsf ce;itral' authority shall be responsible for the -
. practical transmission and reception of the European arrest warrant as well as for
other official correspondence relating to it. '

"3 "~ Each Member Stafe wnay indicate that its ceftral aiithority may decide of “matters
covered by Articles 31, 37 and 38. T
The Member State shall ensure that the requcstéd person is given the opportunity to

express his or her views on the question which will be decided by the central
authority. o ‘ '

- The executing judicia) authority shail decide on the execution of the European arrest
warrant on the basis of the central authority's decision. o : ‘§
Article 6 - Content of the European arrest warrant

The European arrest warrant shall contain information set out in accordance with the form in
the Annex regarding: f '

() the identity of the requested person,

®) the issuing judicial authority,

©) whether there is a final judgement or #gy other enforceable judicial decision, within
| the scope of Article 2, : : o
(d) whether the European arrest warrant results from a judgement in absenria, and if so,

a statement as to the right to lodge an ‘opposition and on the applicable procedure in
conformity with the second subparagraph of Article 35(1),
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the nature and legal ¢lassification of the offence,

a description of the circumstances in which the offence was committed, including the

“time, place and degree of participation in the offerice by the requested person,

the ﬁenalty, if there is a final judgement, or else, the prescribed scale of penalty,
if éossiblc, other consequences of the offence,

whether the requestéd person has already been arrested for the same'oi;fehce, and let
free, or released after some pre-trial detention under condition of return, or whether
the person has escaped from prison. -

30
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Chapter II: * Procedure

SECTION 1 — GENERAL

_ Article 7 - Communication between authorities

1. " If the whercabout's of the requested person are known, the issuing judicial authority

shall communicate the European arrest warrant directly to the executing judicial
authority. _ :
2. Paragraph 1 shall not prejudice the poss'ibility of the communication of the»Eumpeban

arrest warrant or information concerming it and its execution

_(a) from a central authority of a Member State to a central authority of another
Member State; , '

(b) from a judicial authority of 2 Member State to a central authority of another
' Member State; or _ s

(c) from a central authority of a Member State to a judicial authority of another
Member State. ' . ~ S

r

SECTION 2~ USE OF THE SCHENGEN INFORMATION SYSTEM - -

Article 8- Alert

If the whereabouts of the requested person are not known, the issuing judicial authority may

request that an alert is entered in the Schengen Information System (SIS) for the purpose .of

arrest of that person for surender. 3

The alert and the information referred to in Article 6 shall be issued via the national authority‘
that has central responsibility for it. Both the alert and that information shall be sent by the
quickest secure means possible.

Article 9- Flag

1.  Insofer as an executing Member State considers that the aleft is covered by Atticle
27, 28,30 or 31 or if provisional release has been granted according to Axticle 14, it
may subsequently add a flag in the SIS to the effect that the execution of the
European arrest warrant will not take place in its territory. Prior consultations must

* be held in this connection with the other Member States.

2. If the arrest cannot take place because of the application of paragraph 1, the alert

must be regarded as being an alert for the purpose of communicating the
whereabouts of the requested person.

31
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SECTION 3 — ARREST AND DETENTION

Article 10 - Coercive measures

An executing Member State may take necessary and proportionate coercive measures against
a requested person according to the conditions Jaid down by its national law, including the
provisions on judicial review that are applicable when a person is arrested with a view to
extradition.. i

Anicle 11 - Rigﬁts of a requested person

1. When a requested person~ is arrested on the territory of another Member State, the
competent authority of the Jatter state shall, in accordance with its national law,
inform that person of the warrant and of its content, and of the possibility of
consenting to surrender to the issuing judicial authority.

2. ‘From the moment & requested person is arrested for the purpose of the execution ofa
European arrest warrant, that person shall have a right to be assisted by a legal .
counsel, and, if necessary by an interpreter. ‘

Article 12 - Notiﬁcaﬁon to the judicial authorities
- The issuing judicial authority and the executing, judicial avthority shall immediately be
- notified of the arrest. ‘

Article 13 - Verification and suspension

1. Immediately after notification of an arrest, the issuing judicial authority shall inform
the executing judicial authority whether it maintains the European arrest warrant.

2. If the issuing judicial authority doeé not maintain the European arrest warrant, the
arrested person shall be released immediately. : '

3. The issuing judicial authority may decide to suspend the warrant, under the condition
that the arrested person undertakes to present himself or herself, at a certain date and
place, on a voluntary basis. That undertaking shall be received by the judicial
anthority of the executing Member State and notified to the issuing judicial authority.

_ The issving Member State may add a flag accordingly in the SIS. If the arrested
person fails to respect the undertaking the issuing judicial authority may reactivate
the European arrest wamrant, and complement the information contained in the
Buropean arrest warrant, in particular as regards the information referred to in Article
6(i). The person shall be informed of all the consequences of a non respect of the
undertaking. -
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" Article 14 - Provisional release

When a person is arfested on the basis of 2 Buropean arrest warrant, the executing - .

judicial authority shall take a decision on whether the requested person shall remain
in detention.

If the execuiing jndicial authority has reason to believe that the arrested person will

not escape, continue to commit offences or destroy evidence with respect fo the .
. offence(s) on which the European arrest warrant is based, and if the arrested person

undertakes to remain available for the execution of the Buropean arrest warrant, the
executing judicial authority may decide to release that person until a Jater date fixed
in the agreement between the issuing Member State and the executing Member State.
If necessary, the release shall be submitted to the respect by the requested person of
conditions laid down by the executing judicial authority in accordance with the law
of the executing Member State. ' ' »

The arrested person shall be informed of all the consequences of a non respéct of the’

undertaking to remain available for the execution of the European arrest warrant.

If the requested person does not respect the undertaking to reman available for the
execution of the European arrest warrant, the executing judicial authority shall
inform the issuing judicial authority. In that case, the latter may complement the
information contained in the European arrest warrant in particular as regards the
information referred to in Auticle 6() . :

v

SECTION 4 — JUDICIAL PROCEDURE FOR SURRENDER

Article 15 - Examination of the European arrest warrant

The Eurof:ean arrest warrant shall be examined by the executing judicial authority as quickly
as possible and in any case no later than ten calendar days after the arrest.

Article 16 — Consent to surrender

If the arrested person consents to his or her surrender, he or she 'shall be surrended as

provided for in Article 23.

The consent shall be given to the executing judicial avthority in accordance with its .
‘national law. . '

» ) : -
The consent shall be established in such a way as to show that the person concemned
has expressed it voluntarily and in full awareness of the consequences.

Consent shal) be recorded in accordance with the national law of the executing
Member State. :

Consent may. not be revoked.

Consent shall immediately be notified to the issuing judicial authority.
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Articlé 17 - Previaufs reledase :

1. The' exectiting judicial authority shall : execute the European arrest warrant
immediately without the necessity to hear or verify the consent of the requested
person if he or she escaped from detention or failed to comply with the conditions of

return after .
(@) being allowed to remain free from the beginning,
(b) being released after some pre-trial detention ,

(c). benefiting from the provisions of suspension of the Buropean arrest warant
under Aricle 13(3) or from the provisional release under Article 14,

2. If the executing judicial authority has reason to believe that the requested person
referred to in paragraph 1 is.in one of the circumstances referred to in Articles 27 to
34. it shall submit the matter for a hearing by a court in accordance with Article 13,
3. Where execution takes place according fo p’aragra;ih 1, the requested person may
. contest before a court the reasons justifying the recourse to that paragraph.

Article 18 - H?ea'ring

A court in the executing Member State shall decide on whether the EurOpeaﬁ arrest warrant

wivoo

__shall be_execued. .. after 2 hearing,-held in accordance with the national rules of criminal .. .. ...

procedure: :
(a) if the réquestcd person doés not consent 10 his {:)r» her surrender;
®) ih cases referred to in Articles 17(2) and (3).

The issuing Member State may be represented or submit its observations before the court.

Article 19 - Supplementary information

If the executing judicial authority finds the information communicated by the issuing Member
State to be insufficient to allow it to decide on the execution of a European arrest warrant, it
shall request the necessary supplementary information urgently and may fix a time-limit for .
the receipt thereof. !

-

-
Article 20 — Time limit for the decision whether to execute the European arrest warrant

The decision on whether to execute the EuroPican arrest warrant shall be taken as soon as
possible and in any case no later than 90 calendat days after the arrest of the requested person.

|
!
]
i
|
!
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Article 21 - Refusal and expiry of the time limit

decision on the surrender of the requested person is taken within the period provided
for in Article 20, the arresied person shall be released immediately unless it is
necessary to maintain him or her in detention pursuant to Article 33, or on another

ground for detention.

3 UM (RUMCENIEK)

1. - If the executing judicial authority refuses to surrender the requested person, or if no .

2. Reasons shall be given for any refusal to execute a European arrest warrant or on the '

reason of expiry of the time limit provided for in Article 20 without a decision.

Article 22 — Notification of the decision on whether to execute the European arrest warrant

The executing judicial authority shall immediately notify the decision on whether to execute

the European arrest warrant 1o the issuing judicial authority .

 Article 23 — Time liriit for the surrender.of the requested person

1. The requested person shall be surrendered as soon as possible on a date agreed
between the authorities concerned. '

twenty calendar days after either:
(a) | the cdnsent of the f;nested person,

O the decision of the executing juaiéial"iﬁthoﬁty j:‘rdv’idéa"for' in Article 17(1), or
(c) the decisidn of the court pursnant to Article 18, to execute the European aﬁest

warrant,

After the expiry of that period , if the person is being held, he or she shall be released
in the territory of the executing Member State. C

3. Should the surrender of the requested person Wwithin the period laid down in
paragraph 2 be prevented by circumstances beyond the contrel of the executing
Member State, the executing judicial authority shall immediately inform the issuing
judicial authority and agree on a new surrender date, In that event, the surrender
shall take place within twenty calendar days of the new date thus agreed.

If the person in question is still being held after the expiry of that period, he or she
shall be released unless the delay is linked to the personal situation of the requested
person.

4. The time limits provided for in paragraphs 2 and 3 shall not apply where Article 39
(1), (2) and (4) apply. o

3
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Article 24 - Deduction of the period of ,depn'vatiori of liberty from the sanction

1. The issuing' Member State shall deduct from the tota] period of deprivation of liberty .
which is imposed any period of deprivation of liberty arising from the execution of a
European arrest warrant .

2. To this end, all the information concerning 'the'dur'ation of the deprivation of liberty
of the requested person on the basis of the European amest watrant shall be
transmitted to the issuing Member State. -

Article 25 — End of effect

The issuing judicial authority shall ensure that the European arrest warrant shall cease to have
effect as from the date of the surrender and where necessary. '

s
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Chapter iII — Grounds for non-execution

Article 26 - General provision

The execuﬁng judicial authority may refuse to execute a Buropean arrest warrant under the

circumstances described in Articles 27 to 34.

Article 27 - List of exceptions

~ Without prejudice to the objectives of article 29 TCE, eich Member State may establish an

exhaustive list of conduct which might be considered as offences in some Member States, but
in respect of which its judicial authorities shall refuse to execute a European arrest warrant on
the grounds that it would be contrary 10 fundamental principles of the legal system in that

State.

The list and any change to it shall be pubiished in the Official Journal of the European
Communities at least three months before 2 Member State may invoke the first paragraph in
respect of the conduct concerned.

~ Article 28- Principle of territoriality

The executing judicial authority may refuse {0 execute a European arrest warrant issued in

respect of an act which is not considered an offence under the law of the executing Member =~

—eerr e nd which did not occur, at least in part, on the territory of the issuing Member State.

Article 29 - Ne bis in idem

1. The executing judicial authority shall refuse to execute 2 European arrest warrant, if a
judicial authority in the executing Member State has passed final judgement upon the
requested person in respect of the offence for which the European arrest warrant has
been issued. '

2. The execution of a European arrest warrant shall be refused if the judicial authorities
of the executing Member State have decided either not (o institute or to terminate
proceedings in respect of the offence for which the European arrest warmant has been
issued. oo

. Article 30 - Amnesty .
The executing judicial authority may refuse to execute a European arrest warrant in respect of

an offence covered by an amnesty in the executing Member State where that Member State
was competent to prosecute the offence under its own criminal law.

37
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Article 31 - Immunity
The execution of a European arrest ‘warrant shall be refused if the legal system of the .
executing Member State grants immunity to the requested person ..
Article 32 - Lack of necessary mfonnauon
’ The executing J\ldlCla] authority may refuse to execute 2 European arrest warrant, 1f

(2) the European arrest warrant does not contain the information referred to in Article 6,
or

() the idcntity'of the requested person cannot be established.

@039
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Chapter IV - Grounds for refusal to surrender

Anticle 33 - Principlé of integration:

The execution of a Europcan arrest warrant in reépect of a requested person may be

refused if this person would have better possibilities of reintegration in the executing
Member State, and if he or she consents to serve the sentence in this Member State.

In that case, the sentence’ pi'onounced in the issuing Member State shall be served in

" the executing Member State in accordance with the laws of the latter Member State.

The sentence pronounced in the issuing Member State shall not be substituted by a
sanction prescribed by the law of the executing Member State for the same offence.

" The final judgement on the basis of which the Buropean arrest warrant was issued, as

well as all the necessary documents shall be transmitted to the competent judicial
authority of the executing Member State in order to enable the execution of the

_sentence.

Article 34 - Videoconference

The executing judicial anthority may refrain from surrending the requested person if:

(a) it is possible by means of a videoconference system for the requested person to

_take part from a place, in the executing Member State in criminal proceedings
conducted in the issuing Member State; . :

(b) the executing Member State and the issuing Member State -accept such

proceedings. ‘ - :

The proceedings shall be conducted in accordance with the national law of the
Member States concerned and relevant international instruments, including the 1950
European ACanention’for the Protection of Human rights and fundamental freedoms. .

The detailed arrangements for those proceedings shall be agreed berween the

executing judicial authority and the issuing judicial authority.

In case of applicatiéu of paragraph 1, the executing judicial authority shall decide, in
conformity with the provisions of its national law, on the detention of the requested
person. .

39
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Chaptexj V - Special cases

Article 35 - Judgements in absentia.

1. If . the European arrest warrant has been issued on the basis of a judgement in

+3+ UM (KOMCENLIEK)

absentia, a new hearing of the case shall take place in the issuing Member State after

the surrender.

The executing judicial authority shall inform the arrested person of ‘his or her night to
Jodge an opposition to the judgement and on the procedure for Jodging it.

2. Each Member State shall enable its jﬁdicial authorities to receive the opposition

lodged by a person subject 10 2 judgement in absentia and to inform the issuing
judicial authority of this opposition. :

Article 36 - Return to the exqcuzing 'Memb:er State

The European arrest warrant may be executed subject to the condition that the arrested person

is retumed to the executing Member State 10 serve his or her sentence, if there are reasons to .

believe that he or she would have better possibilities of reintegration in that Member State.

v

Article 37 — Life sentence or life time detention order

If the offence on the basis of which the European arrest warrant has been issued is punishable '

by life sentence or life time Getention order, the execution of the European arrest warrant may
be subject to the condition that the issuing Member Staie undertakes to encourage the
application of any measures of clemency to which the person is eptitled under its national law
and practice . : '

Article 38 — Deferment of execution on humanitarian grounds

1. The execution of a Buropean Arrest Warrant may exceptionally be deferred , if there
are substantial grounds for believing that the execution would manifestly endanger
the requested person’s life or health because of his or her age or state of health or
because of other peremptory humanitarian reasons. ’

2. The execution of the European arrest warrant shall take place as soon a5 these

grounds have ceased 10 exist.
: k4

v

Article 39 - Deferment of surrender

1. Where a Buropean arrest warrant has been issued on the basis of a final judgement
against a person, subject to & criminal proceeding in the executing Member State,
the execution of the European arrest warrant may be deferred until the final
judgement in that proceeding or the completion, of the sentence imposed, if any, in
the executing Member State.
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2. Where a European arrest warrant has been issued on the basis of a final judgement
against a person serving a sentence in the executing Member State, the execution of
the European arrest warrant may be deferred until the completion of any sentence -
imposed in the executing Member State. .

3. Where a European arrest warrant has been jssued on the basis of another enforceable -
judicial decision or 2 judgement in absentia against a person serving a sentence in the
executing Member State, the European arrest warrant may be executed under the .
condition that after the final decision in the issuing Member State, the person returns
to the executing Member State to serve the remaining part of the sentence, unless
Article 34 applies.

4. Where the European amest warrant has been issued on the basis of another
enforceable judicial decision or a judgement in absentia against a person subject to &
criminal proceeding in the executing Member State, the temporary transfer of the
requested person in order to enable the procedure to take place on the condition that
the person returns, shall be subject to agreement between the issuing and the
executing Member State, unless Article 34 applies. '

5. . Incases referred o in pafag;raphs (3) and (4), the issuing and the executing Member

States shall determine by mutual agreement the duration and conditions of the
transfer. ' : L :
6.  Incases referred to in paragraphs (3) and (4), the issuing Member State shall ensure

that the requested person will remain available for the executing Member State,
either by enforcing in its territory the final judgement of the executing Member State
or, where agp;c_»_priate,” on.'_th basis of a pre-trial decision issued by its judicial

et HGTEY, e pesE m IR
Article 40 - Multiple requests
1. If two or more Member States have issued a European arrest warrant for the same

person, the decision on which of the European arrest warrants shall be executed shall

be taken by the executing judicial authority with due regard to all the circumstances

and especially the relative seriousness and place of the offences, and the respective
. dates of the European arrest warrants.

All the judicial authorities involved shall co-operate closely in order to enable the
prosecutions to take place in each of the Member States as soon as possible.

2. If multiple requests are made, they may be submitted to Eurojust, which shall deliver

its opinion as soon as possible. '
& v

3. In the event of a conflict between a European arrest warrant and a request for
extradition presented by a third country party to the European Convention on
Extradition of 13 December 1957, the decision on whether the European arrest
warrant or the extradition request takes precedence shall be taken by the executing
judicial avthority with due consideration of all circumstances, in particular those
mentioned in Article 17 of the said convention.
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Chapter VIV-' Relation to other legal instrume‘nté

Article 43 - Relation to other legal instruments

The following legal instrunments or provisions.bf instruments shall cease to apply
between Member States from 1 July 2004: '

(a) The European Convention on Extradition of 13 December 1957, its additional
protocol of 15 October 1975, its second additional protocol of 17 March 1978,
and the European Convention on the suppression of terrorism of 27 January
1977 as far as extradition is concerned; '

(b) the Agreerhem between the Member States of the European Communities on
the simplification and modernisation of methods of transmitting extradition
requests of 26 May 1989;

(c) the Convention of 10 March 1995 on simplified extraditic')n procedure between
the Member States of the European Union; and :

(d)  the Convention of 27 September 1996 relating to Extradition between the
Member States of the European Union. o ‘

This Framework Decision shall not affect the application of simplified proceedings
or conditions existing in bilateral or multilateral agreements or agreed on the basis of

 uniform or, reciprocallaws. between Member States.

Article 44 - Provisions relating 10 the Schengen acquis

Without prejudice 1o Article 8 of the Agreement concluded by the Council of the
Furopean Union and the Republic of Iceland and the Kingdom of Norway
concerning the latter's _association with the implementation, -application and

development of the Schengen acqu:ss, this Framework Decision shall enter into force '

for Iceland and Norway [...3

~ Articles 59 to 66, 94(4) and 95; of the Convention implementing the Schengen

Agreement, as far as extradition is concemned , shall cease to apply from 1 July 2004.

O L176 of 10.7.1999 p. 36,
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Chapter VII - Transit, transmission, langnage and
expenses |

Article 45 - Transiz:'

1..  Each Member State shall permit the transit through its territory of a reqlicsted person
who is being su_rrendercd provided that it has been given:

(@) information on the identity of the requested person ;

(b) a copy of the European arrest ‘warrant and its translation in the official
- language or one of the official languages of the Member State of transit;

(c) a copy of ‘the decision of the executing judicial authority to execute the
European aryest warrant and its translation in the official language or onc of the
official languages of the Member State of transit. .

2. In the case of transport by air without a scheduled stopover, if an unscheduled landing
occurs, the issuing Member State shall provide the Member State concerned with the
information and documents provided for in paragraph 1. '

Article 46 - Transmz'ssioﬁ of documents

1. The issuing Member State may transmit the European arrest -warraht by any secure l
- means capable of producing written-Yecords Uit conditions allowing the exscuting
Member State to establish the authenticity of transmission.

2. Al difficulties concerning the transmission or the authenticity of any document
needed for the execution of the European arrest warrant shall be dealt with by direct
contacts between the judicial authorities involved, or, where appropriate, with the -
involvement of the central authorities of the Member States, ..

' Article 47 - Language

1.  The European afrest warrant may be sent in the official language or languages of the
issuing or the executing Member State(s).

2. When appropriate, the central authority of the executing Member State shall arrange
for a prompt translation of the European arrest warrant, and of all the necessary
docurpents transmitted for the purpose of the procedure. The translation shall be sent
without delay to the executing judicial authority.

Am‘éle 48 --Expenses

1. Expenses incurred in the territory of the executing Member State for the execution of
. the European arrest warrant shall be borne by that Member State.

e v
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| 2. All other expenses, including travel expenses,
territory of a third State, shall be borne by the issuin

45

g Member State.
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Chapte; VIII - Safeguard

Article 49 - Safeguard

1. Each Member State may, by a declaration to the Council and to the Commission,
decide to suspend the application of this Framework Decision with regard to another

~ Member State in the event of a serious and persistent breach of violation of
fundamental human rights as provided in Article 6 (1) of the EU Treaty in that
Member State. This unilateral suspension will have a temporary application. If the
procedure of Article 7 in that Treaty is not jnitiated within six months, the suspension

shall cease to have effect. .

2. 1If @ Member State applies paragraph 1, it shall take all the necessary measures to
establish its jurisdiction over the offence on the basis of which the European arrest
warrant was issued, if appropriate. '

46
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Chapter IX — General and final provisions

Article 50 - Publication

1. Member States shall communicate to the General Secretariat of the Council and to
' the Commission before 31 December 2002 the information relating to the central
authority provided for in Article 5. This information shall be published in the Official
Journal of the European Communities.

2. Member States shall communicate the Yist provided for in Article 27 and any change
toit to the General Secretariat of the Council and to the Commission. -

The General Secretariat of the Council shall immediately inform- the other Member
States of any changes on this list made by one of the Member States. -

Article 51 - Transitional provision

The legal instruments and provisions of instruments referred to in Articles 43 and 44 shall
continue to apply to extradition requests submitted before the measures necessary to comply
with this Framework Decision have entered into force.

Article 52 - Implementation

‘Member States shall take the necessary mesdsures "to"comply with this Framework Decision
by [31 December 2002]. -

They shall communicate to the General Secretariat of the Council and to the Commission the
text of any provisions they adopt and information on any other measures they take to comply
with this Framework Decision. '

On that basis the Commission shall, by [31 December 2003], submit 2 report to the European
Parliament and to the Council on the operation of this Framework Decision, ‘accompanied, BN
where necessary, by legislative proposals. : :

The Council shall assess the extent 10 which Member States have complied with this
Framework Decision. C ‘ .

Article 53 - Entry into force

» .
This Framework Decision shall enter into force on the twentieth day following its publication
in the Official Journal of the European Communities.

Done at Brussels, [...]

For the Council
The President

[--]

47



20/09 Ul THU 1s:U4 FAX 32 Z 43V Youa JUSLUDS LIFPDIUD

55 UM (RUBCUENLIEK)

ANNEX

[ - EUROPEAN ARREST WARRANT _ ]

T hereby certify that this warrant corresponds to the authentic documents on which the warrant

is based and request that the person rentioned below shall be arrested and surrendered to the
judicial authority mentioned below: .

(a) - Information rcgardingv the identity of the requested person:

SUTTIAINE, «euresseravsranensosarasssanssses einraaaes eeveeerreenneeenaneonnt .o
Forename(s): «...eex- ............................. A
GRS movseerraranrrnn aresiennans e eennns
Nationality: et SPTRRRERE S veeeeveneresnane
Dot OF BIFtHE «vveeeerssnesssssesrasesssressenesssonemsssee e
.47 Place of birth: e i
| ReSIAENCE: covevrnrerrens ...................
Distinctivemarkﬁ: ....... teneasmnrammnesnas teeeeereeeerennans

Photo and fingerprints of the requested person (if available):

48
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The_judicial authority, which issued the request, _and to which the person shall be |-
surrendered: ' '

Name of the authonity: ........ooev- teeeaveseeneerannmnnaas Creveeirenarearaneees

Competent official (title/grade and NAME): <eernmmeneens VTIPSR

AQAress: c.oovrrecrenacionsarennes verrevesan enerasusesaanineennn T emeeneeenanns

Tel. fr.: cvenesrennsiann veverarenens FAX TIT% oo veearaciossivresens

Email: ....... ererereaveanss Crevesaeraennsseessans

(¢)  Enforceable criminal judgement or other judicial decision, within the scbpe of Article
1 of the Framework Decision [date] on the European arrest warrant and the surrender
procedures between the Member States of the European Uniom:
TYPE: vrevnninnnnns teeiesasaeternvrasansanas U ORI PITITEEISELLY
Date: ..ccoeeennnns R bewmvnevane teverseerersanmearnsuonesres esnvaveeessaunreseranyonnere
(d) Has the judgement has been rendered in absentia in accordance with Article 3(e) of

the Framework Decision [date] on the European arrest warrant and the surrender
procedures between the Member States of the European Union? ‘

Yes o Ng_ 0 (Mark the appropriate answer with “Xx”)

If the answer is “yes”'a statement as to the Jegal means available to prepare his or her
defence or to have the case retried in his or her presence should be provided here:

49
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(e

Nature and legal classification of the offence: .......oouvennnes R errreennas

mafsevavanevye ".-I...l."l-... -------- YR LERE RN l".‘lll..ll‘l.l‘.l-'.'l'l. llllllll vaans e "esy

ITELLLES Neaavetesumtsenvraann R T LA  EE R AL L it eramse-mavve-smew P Y N A A

avreamsstacmany N L LR L R L TR srevvanmay essesetassebismuvypansur ROy esusagenanren
-

| ®

espbsswvsesersvisscedLanmod

vescevusnamvne AECCTAREARTEEE AL LLE Rk Cissrvsscevesnrey ecvuvy easnsstasadfoanvrarvesnsEy [EEREL N
-‘-.o.---'qo-A---Q---..---'-‘..;-.'--...o---n--...---..--.-..--....--...--..»-.-.---..oo---¢ ----- sasas
TR EERER) sevavse tesencrnnny I R Z X T R R R A LR R i temmvvanamviasrvéssvavasa eesssew
.----‘...---ono---..----'----'o---.o---v-------'-----.o----o----.v--v-n---vq -------- vesansy [EELLEEEE S

®

The penalty. if there is an enforceable criminal judgement, Or else. the prescribed scale

of penalty, and. if possible. other consequences of the offence or the offences:

.--voo----.o--.-'.n....-....-.-.o-n------o---'.----.n---..---..o--.o --------- caswwpsmwisrmavsLeTeY
-

amseviontuvy .--...-...;.-...----.--.t--.v:A-v-’o --------------- qermvtanseveswe sy tssveranny veas

sessamemravevy senenms sraavEnne teswwvoavesnve sswsetssmayysvmvanTEE traswssuny tasvevasmapsane dpsmvvnana

csanw o-----to---'r‘.-..A-...u--nun--v---o--vdnl---.A---..--..o ------ eussyssvenpIABTeS VAL LY sasra
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(h)

Other conseguences of the offence, particularly as r@gards the situation of the victim:

vessnem MequEmwNbe BT NNy yasean srsaenanace savenavy sravessnwoy 4scann sewttnavivasvrs senemrvorssinura Vb
T LT A AR R A R AR ek tacune smmeve G4sernarananse swsanvawy sesmsrvravarer semsvar tessesvavy
sesessnsancvanes P T R XL E R R A L L i “reswseerroeevy susunw trasmwssn’ranse EELTER]
samssrmvasvsany vasmas XKl vemasvrsasaney samane banevevesnaew vvssamasve seeszsvrausnvaacnun srasnue svas
seaven savarsevysusae sen ."'-lsouin.-voo ..... o---rolo-----cuo----;o ssnspvrscnmy syembsivasssvbsann Ty
!l-w..o.:.'vv.l!-vu' ----- senmee vasssrsazumvay saszave tesuves tissmwyrsaasvyrisnavs snanwy tvasvesrsensae

(9

the 1 already been arrested for the same offence and let free, or released

. under condition of return? If yes how long has been the deprivation of liberty? Has the

person escaped from jail?

¢)] Other information:
. )
Signature of the competent official: .
: !

Title/grade and name: -

51
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